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PROGRAM 

Planning  and  Construction  Grants 

AGENCY:  National  Telecommunica¬ 
tions  and  Information  Administration. 
U.S.  Department  of  Commerce. 

ACTION:  Notice  of  Proposed  Rule- 
making. 

SUMMARY:  The  National  Telecom¬ 
munications  and  Information  Adminis¬ 
tration  (NTIA),  U.S.  Department  of 
Commerce,  seeks  public  comment  on 
proposed  rules  and  policies  to  govern 
its  administration  of  grants  under  the 
Public  Telecommunications  Financing 
Act  of  1978  (Pub.  L.  95-567.  92  Stat. 
2405).  The  Act  authorizes  the  issuance 
of  planning  and  construction  grants 
for  public  telecommunications  faci- 
lites.  This  action  is  required  because 
the  Act  transferred  the  former  Educa¬ 
tional  Broadcasting  Facilities  Program 
from  the  Department  of  Health.  Edu¬ 
cation.  and  Welfare  to  NTIA  and 
broadened  its  application. 

DATES:  Comments  should  be  submit¬ 
ted  on  or  before  April  12,  1979, 

ADDRESS:  An  original  and  seven 
copies  of  comments  should  be  sent  to 
the  National  Telecommunications  and 
Information  Administration,  Office  of 
the  Chief  Counsel.  Room  703.  1800  G 
Street.  N.W.  Washington,  D.C.  20504. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Kenneth  Salomon.  (202)  395-5616. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  Public  Telecommu¬ 
nication  Facilities  Program;  Notice  of 
Proposed  Rulemaking: 

1.  The  National  Telecommunications 
and  Information  Administration 
(NTIA).  U.S.  Department  of  Com¬ 
merce  (DOC),  has  before  it  the  Ad¬ 
vance  Notice  of  Proposed  Rulemaking 
in  this  proceeding,  published  on  Janu¬ 
ary  3.  1979.  44  FR  897,  and  comments 
filed  in  response  to  the  Advance 
Notice.' 

2.  The  Advance  Notice  sought  to 
identify  issues  to  be  addressed  in  the 
process  of  developing  rules  for  the  is¬ 
suance  of  planning  and  construction 
grants  for  public  telecommunications 
facilities  under  the  Public  Telecommu¬ 
nication  Financing  Act  of  1978.  Pub.  L. 


'  The  parties  filing  comments  are  listed  in 
Appendix  A.  Some  of  the  parties  listed  filed 
comments  in  response  to  the  issues  paper 
discussed  in  paragraph  2.  infra. 


95-567.  92  Stat.  2405  (PTFA).  That 
publication  was  part  of  our  continuing 
effort  to  insure  and  maximize  mean¬ 
ingful  public  participation  in  the  de¬ 
velopment  of  the  rules.  (See  Executive 
Order  12044,  Improving  Government 
Regulations,  43  FR  12661  (March  24. 
1978);  and  DOC  Request  for  Public 
Comment.  43  FR  23170  (May  30, 
1978)).  Other  efforts  consisted  of  the 
distributing  of  approximately  1500 
copies  of  an  issues  paper  to  members 
of  the  interested  public,  the  industry 
and  trade  press,  and  the  convening  of 
a  public  meeting  on  December  19,  1978 
at  which  the  issues  paper  and  a  draft 
of  the  Advance  Notice  were  discussed 
and  debated  by  NTIA  staff,  industry 
representatives,  and  members  of  the 
interested  public.2 

3.  The  PTFA  modifies  the  Communi¬ 
cations  Act  of  1934,  as  amended,  47 
U.S.C.  §  1  et  seq.  (statutory  references 
are  to  the  Communications  Act).  In 
part,  the  PTFA  transfers  the  Educa¬ 
tional  Broadcasting  Facilities  Program 
(EBFP)  from  the  Department  of 
Health,  Education,  and  Welfare 
(HEW)  to  DOC.  Substantively,  the 
Act: 

(i)  Permits  for  the  first  time  Federal 
funding  for  the  nonbroadcast  distribu¬ 
tion  of  noncommercial  educational 
and  cultural  radio  and  television  pro¬ 
grams  and  related  instructional  or  in¬ 
formational  materials  (Sections  390 
and  397(14)); 

(ii)  Permits  Federal  funding  for  the 
planning  of  any  project  that  may  be 
funded  under  the  Act  (Section  392(c)); 

(iii)  Provides  that  not  less  than  75 
percent  of  appropriated  funds  “shall 
be  available" 2  for  the  extension  of 
public  telecommunications  services  to 
areas  not  presently  receiving  such 
service  (Section  393(c));  and 

(iv)  Requires  that  “special  considera¬ 
tion"  be  given  to  applications  which 
would  increase  minority  and  women's 
"ownership  of,  operation  of.  and  par¬ 
ticipation  in  public  telecommunica¬ 
tions  entities"  (Section  392  (f)).4 

4.  The  Advance  Notice  listed  four 
general  categories  of  issues  to  be  con¬ 
sidered  in  this  proceeding: 


2  The  parties  attending  the  meeting  are 
listed  in  Appendix  B.  The  meeting  was  re¬ 
corded  and  a  full  transcript,  together  with 
the  issues  paper  are  included  in  the  public 
file  which  is  located  in  Room  703.  1800  G 
Street.  N.W..  Washington,  D.C.  20504. 

’We  agree  with  the  numerous  comments 
that  the  phrase  “shall  be  available"  for  ex¬ 
tension  does  not  establish  a  rigid  allocation 
of  the  appropriation  but,  rather,  establishes 
funding  priorities  between  eligible  appli¬ 
cants.  Thus,  if.  after  funding  all  approvable 
extension  applications,  the  75  percent  set 
aside  has  not  been  exhausted,  the  balance 
will  be  utilized  to  fund  other  eligible  appli¬ 
cants  within  their  order  of  priority.  (See  Ad¬ 
vance  Notice,  44  FR  at  898.) 

‘Section  393(b)(3)  requires  that  grants  be 
approved  which  would  achieve  “the  develop¬ 
ment  of  public  telecommunications  facilities 
owned  by,  operated  by.  and  available  to  mi¬ 
norities  and  women  •  • 


•  Eligibility  of  Applicants 

•  Priority  Arnon,?  Applicants 

•  Processing  and  Evaluation  of  Ap¬ 
plications 

•  Administration  and  Recovery  of 
Grant  Funds 

The  numerous  comments  received  in 
response  to  that  publication  have  been 
extremely  valuable  in  the  shaping  of 
the  proposed  rules,  which  are  printed 
below.  The  four  categories  of  issues 
will  be  discussed  in  order. 

Eligibility  of  Applicants 

5.  Eligibility  of  applicants  was  per¬ 
haps  the  most  frequently  addressed 
issue  in  the  comments  on  the  Advance 
Notice.  The  two  major  topics  in  these 
comments  centered  on  the  status  of 
religious  groups  and  the  role  of  Inter¬ 
nal  Revenue  Code  Section  501(c)(3). 
Before  presenting  our  proposals  in 
this  area,  it  would  be  helpful  to  review 
the  relevant  portions  of  the  Act  which 
framed  our  conclusions. 

6.  The  primary  purpose  of  the  Act  is 
the  extension  of  "public  telecommuni¬ 
cations  services"  (defined  as  noncom¬ 
mercial  educational  and  cultural  radio 
and  television  programming  and  relat¬ 
ed  noncommercial  instructional  or  in¬ 
formational  materials)  to  as  many  citi¬ 
zens  as  possible.  (Sections  390  and 
392(14).)  To  accomplish  this  goal.  Con¬ 
gress  has  authorized  DOC  to  fund  the 
planning  and  construction  of  facilities. 
Eligible  applicants  must  be  organized 
primarily  for  educational  or  cultural 
purposes  and  must  agree  to  use  their 
PTFP-funded  facilities  “only"  for  the 
provision  of  public  telecommunica¬ 
tions  services.  (Section  392(a).) 

7.  As  long  as  the  primary-purpose 

test  of  Section  392(a)  is  satisfied,  there 
are  no  questions  concerning  the  eligi¬ 
bility  of  a  “noncommercial  educational 
or  public  broadcast  station,”  a  State  or 
local  government  (or  any  agency 
thereof)”  or  a  “political  or  special  pur¬ 
pose  subdivision  of  a  State,”  (Section 
392(a)(1).)  The  difficult  questions 
arise  when  the  applicant  is  a  “Non¬ 
commercial  telecommunications  entity 
or  a  nonprofit  foundation  corporation 
institution  or  association  •  •  (Id.) 

8.  In  paragraph  14  of  the  Advanced 
Notice,  we  questioned  whether 
churches  and  other  religious  groups, 
labor  unions,  fraternal  groups  and  spe¬ 
cial  interest  groups,  such  as  NOW  and 
the  NAACP,  could  qualify  for  funding. 
We  propose  to  accept  applications  for 
qualified  subsidiaries  of  these  organi¬ 
zations  but  with  several  safeguards  to 
assure  that  the  services  provided  by 
these  groups  meet  the  definition  of 
Section  397(14)  of  the  Act. 

9.  As  an  initial  measure  of  eligibility, 
we  would  require  that  non-governmen¬ 
tal  applicants  hold  a  current  Section 
501(c)(3)  exemption  from  the  Internal 
Revenue  Service.  The  guidelines  and 
requirements  for  this  exemption  are 


FEDERAL  REGISTER,  VOL.  44,  NO.  48— FRIDAY,  MARCH  9,  1979 


PROPOSED  RULES 


13263 


well  known  and  use  of  the  exemption 
as  a  preliminary  qualifier  of  applicants 
would  facilitate  the  review  and  accept¬ 
ance  of  applications.  However,  the 
types  of  organizations  that  can  qualify 
for  Section  501(c)(3)  states  are  much 
broader  than  the  requirements  of  the 
Act  and  therefore,  PTFP  applicants 
must  establish  that  they  are  organized 
primarily  for  educational  or  cultural 
purposes  and  will  produce  and  distrib¬ 
ute  only  educational  or  cultural  radio 
or  television  programming  and  related 
noncommercial  materials.  Submission 
of  the  applicant’s  organic  charter  and 
Section  501(c)(3)  exemption  would,  in 
most  instances,  satisfy  this  require¬ 
ment.  Thus,  a  religious  or  special  in¬ 
terest  group  could  not  apply  for  a 
PTFP  grant  in  its  own  name  but, 
rather,  it  must  form  a  nonprofit  entity 
meeting  the  Section  392(a)  require¬ 
ments  of  primary  purpose  and  exclu¬ 
sive  use.  s  We  would  require  applicants 
to  give  an  assurance  that  PTFP  funds 
and  any  monies  generated  through 
the  use  of  PTFP  funded  facilities 
would  be  used  exclusively  for  public 
telecommunications  purposes  as  out¬ 
lined  in  the  application.  Use  of  the 
facilities  to  advance  the  special  point 
of  view  of  an  applicant  or  its  parent 
organization  would  not  constitute 
compliance  with  the  letter  and  spirit 
of  the  Act.  To  this  end.  we  have  at¬ 
tempted  to  define  educational  and  cul¬ 
tural  programming  in  §  2301.3  of  the 
proposed  rules.  We  urge  parties  to 
comment  on  this  definition  and  Ihe 
issues  raised  above. 

10.  A  further  word  is  in  order  regard¬ 
ing  whether  the  First  Amendment 
bars  religious  groups  from  obtaining 
PTFP  funds  altogether.  Many  of  the 
comments  received  in  response  to  the 
Advance  Notice  took  the  position  that 
the  First  Amendment  precluded  fund¬ 
ing  of  church  or  religious  groups. 
Others  suggested  that  funding  of  non¬ 
profit  subsidiaries  of  such  groups 
would  be  constitutional  as  long  as  the 
applicants  were  non-sectarian  and 
meet  the  Section  392(a)  requirements. 
We  arc  disposed  to  agree  with  the 
latter  view  and.  indeed,  believe  that 
such  a  conclusion  is  justified  by  the 
Supreme  Court’s  decision  in  Tilton  v. 
Richardson,  403  U.S.  672,  reh.  denied 
404  U.S.  874  (1971).  Tilton  involved  a 
First  Amendment  Establishment 
Clause  challenge  to  the  Higher  Educa¬ 
tion  Facilities  Act  of  1963  which  au¬ 
thorized  Federal  grants  and  loans  to 
colleges  and  universities  for  the  con¬ 
struction  of  "academic  facilities."  Ex¬ 
pressly  excluded  from  the  definition 
of  that  term  was  "any  facility  used  or 


'In  this  regard,  we  note  that  applicants 
proposing  construction  or  acquisition  of 
facilities  must,  in  addition  to  the  PTFP  eli¬ 
gibility  requirements,  first  be  eligible  to  re¬ 
ceive  any  necessary  FCC  authorization. 
H.R.  Rep.  No.  95-1774.  95th  Cong..  2nd  Sess. 
24  (1978)  (Conference  Report). 


to  be  used  for  sectarian  instruction  or 
as  a  place  for  religious  worship,  or 
•  •  •  any  facility  which  *  *  •  is  used  or 
to  be  used  primarily  in  connection 
with  any  part  of  the  program  of  a 
school  or  department  of  divinity  *  *  •” 
Further,  the  law  provided  that  the 
Federal  Government  retained  a  20- 
year  interest  in  a  facility  constructed 
with  funds  under  that  program.  If. 
within  the  20  years  after  completion 
of  the  project,  the  facility  was  utilized 
for  a  prohibited  purpose,  the  govern¬ 
ment  would  be  entitled  to  recover  an 
amount  equal  to  the  proportion  of  the 
present  value  that  the  Federal  grant 
bore  to  the  original  cost  of  the  facility. 
This  provision  is  essentially  identical 
to  Section  392(g)  of  the  Act.  However, 
the  Higher  Educational  Facilities  Act 
provision,  20  U.S.C.  §  754(a).  included  a 
finding  that  after  20  years,  “the  bene¬ 
fit  accruing  to  the  United  States” 
from  the  use  of  the  facility  “will  equal 
or  exceed  in  value"  the  amount  of  the 
Federal  grant. 

11.  While  the  Court  upheld  that  Act 
as  having  a  secular  legislative  purpose, 
it  nevertheless  struck  down  the  20- 
year  limitation  on  religious  use.  <403 
U.S.  at  683.)  The  Court  reasoned  that 
8  substantial  structure  funded  under 
the  program  could  not  be  deemed  to 
lack  all  value  after  only  20  years.  Un¬ 
restricted  (including  sectarian)  use  of 
a  valuable  property  would,  in  effect, 
be  a  contribution  of  value  to  the  reli¬ 
gious  group.  Therefore,  use  of  the 
building  for  a  chapel  or  for  other  reli¬ 
gious  purposes  after  the  20-year  term 
would  violate  the  Establishment 
Clause.  In  short,  the  Court  held  that 
the  20-year  restrictive  clause  of  the 
Act  could  not  constitutionally  “expire 
while  the  building  has  a  substantial 
value.”  (Id.). 

12.  For  obvious  reasons,  the  rule  in 
Tilton  governs  our  construction  of 
Section  392(g)  of  the  Act.  Thus,  as 
long  as  PTFP-funded  facilities  have 
more  than  an  incidental  value,  they 
cannot  be  utilized  for  sectarian  pur¬ 
poses.  The  problem  arises,  how’ever, 
that  some  equipment  funded  under 
the  Act  (i.e.,  towers)  will  have  a  valua¬ 
ble  life  of  more  than  10  years.  For 
such  equipment,  the  period  of  restrict¬ 
ed  use  must  exceed  the  10  years  re¬ 
quired  by  the  Act  *  (Tilton,  supra,  403 
U.S.  at  684.)  (See  §  2301.27(d)  of  the 
proposed  Rules.)  Comments  on  how  to 
measure  and  define  the  valuable  life 
of  PTFP  equipment  and  the  other 
issues  raised  by  this  discussion  are  en¬ 
couraged. 

13.  A  third  issue  raised  in  the  com¬ 
ments  concerns  the  eligibility  of  pro- 


4 In  response  to  Tilton,  supra,  the  Higher 
Education  Facilities  Act  was  amended  to 
provide  that  a  building  funded  under  that 
program  could  never  be  used  for  "religious 
worship  or  a  sectarian  activity  or  for  a 
school  or  department  of  divinity."  20  U.S.C. 
Section  1132e(c). 


duction  facilities  such  as  media  art 
centers.  We  believe  that  a  central  re¬ 
quirement  of  eligibility  is  the  posses¬ 
sion  of  the  means  of  electronic  distri¬ 
bution  of  public  telecommunications 
services.  If  an  applicant  proposes  pro¬ 
duction  capability  as  well,  it  might  re¬ 
ceive  a  higher  priority.  Therefore,  an 
applicant  that  is  exclusively  a  produc¬ 
tion  center  would  not  be  eligible  for 
PTFP  funds.  (See  generally  Sections 
397(7)(B)  and  (12). 

Priorities  and  Special  Consideration 

14.  In  Section  393(b)  of  the  Act.  Con¬ 
gress  set  forth  objectives  which  are  to 
govern  the  review  and  approval  of 
PTFP  applications.  There  can  be  no 
doubt  that  the  paramount  priority  of 
the  legislation,  reflected  in  the  decla¬ 
ration  of  purpose  (Section  390(1))  and 
the  75  percent  set  aside  (Section 
393(c)),  is  the  extension  of  first  public 
telecommunication  services  to  current¬ 
ly  unserved  areas  of  the  country.7  But 
within  that  priority  and  the  others 
listed  in  Section  393(b)  of  the  Act,  var¬ 
ious  sublevels  of  priorities  exist.  To 
achieve  the  legislative  purpose,  while 
at  the  same  time  preserving  our  flexi¬ 
bility  to  react  to  the  ever-changing 
nature  of  public  telecommunications, 
we  have  elected  in  §  2301.20  of  the  pro¬ 
posed  rules  to  restate  the  objectives  of 
§  393(b)(l)(4)  without  elaboration.  At 
the  same  time,  however,  we  take  this 
opportunity  to  state  priorities  that 
will  serve  as  guiding  policy  in  our  ad¬ 
ministration  of  the  PTFP: 

•  Priority  I— Provision  of  Telecom¬ 
munications  Facilities  for  First  Serv¬ 
ice  to  a  Geographic  Area.  Within  this 
first  priority,  we  propose  to  estab¬ 
lished  three  subcategories: 

A.  Projects  to  establish  telecommuni¬ 
cations  facilities  which  include  local 
origination  capacity.  This  category  in¬ 
cludes  the  activation  of  new  facilities 
which  can  provide  a  full  range  of  radio 
and/or  television  programs,  including 
material  that  is  locally  produced.  Eli¬ 
gible  projects  include  new  radio  or 
television  broadcast  stations,  new 
cable  systems,  origination  facilities  to 
feed  existing  cable  channels,  etc. 

B.  Projects  to  extend  existing  tele¬ 
communications  delivery  systems. 
This  category  includes  projects  such 
as  increase  in  tower  height  and/or 
power  of  existing  stations:  and  con¬ 
struction  of  translators,  cable  net¬ 
works  and  repeater  transmitters.  No 
local  origination  capacity  is  required. 

C.  Projects  to  establish  telecommuni¬ 
cations  delivery  systems  without  local 


’Message  from  the  President  transmitting 
proposals  to  amend  the  Act.  House  Doc.  95- 
239,  95th  Cong.,  2nd  Sess.  6  (1978):  H.R. 
Rep.  No.  95-1178.  95th  Cong..  2nd  Sess.  20- 
21  (1978)  ( House  Report ):  Sen.  Rep.  No.  95- 
858.  95th  Cong.,  2nd  Sess.  6-7  (1978)  ( Senate 
Report.)  See  also.  A  Public  Trust:  Report  of 
the  Carnegie  Commission  on  the  Future  of 
Public  Broadcasting  233-43.  published  Jan¬ 
uary  30.  1979  (Carnegie  Report  II). 
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origination  capacity.  This  category  in¬ 
cludes  the  activation  of  new  facilities 
without  local  origination  capacity,  but 
which  can  provide  services  originating 
elsewhere. 

•  Priority  II— Activation  or  Expan¬ 
sion  of  Telecommunications  Facilities 
for  Significantly  Different  Additional 
Services.  This  priority  includes  the 
planning  and  construction  of  facilities 
to  provide  additional  complementary 
program  services  for  which  a  clear  and 
substantial  community  need  can  be 
demonstrated.  Eligible  projects  in¬ 
clude  services  to  identifiable  ethnic  or 
linguistic  minority  audiences:  *  services 
to  the  blind  or  deaf;  ITPS;  electronic 
text;  or  significantly  different  alterna¬ 
tive  service  to  a  general  audience. 

•  Priority  III— Improvement  for  Ex¬ 
isting  Broadcast  Station  Facilities. 
Two  subcategories  are  listed  under 
this  priority: 

A.  Projects  to  provide  first  local 
origination  capacity  for  existing 
broadcast  stations.  This  category  in¬ 
cludes  projects  to  bring  basic  local  pro¬ 
gram  service  to  repeater  transmitters 
and  other  licensed  broadcast  facilities 
now  bringing  in  distant  signals.  Origi¬ 
nation  equipment  may  be  fixed  or 
mobile,  but  must  be  locally  based. 

B.  Projects  to  upgrade  existing  origi¬ 
nation  or  delivery  capacity  to  current 
industry  performance  standards.  This 
category  includes  conversions  to  color, 
stereo.  SCA,  etc.;  improvements  in 
signal  quality;  and  significant  improve¬ 
ments  in  equipment  flexibility  or  reli¬ 
ability. 

•  Priority  IV— Augmentation  of  Ex¬ 
isting  Broadcast  Station  Facilities. 
Projects  under  this  priority  would 
equip  an  existing  station  beyond  a 
basic  capacity  to  broadcast  program¬ 
ming  from  distant  sources  and  to  origi¬ 
nate  local  programming. 

A.  Projects  to  equip  auxiliary  studios 
at  remote  locations,  or  to  provide 
mobile  origination  facilities.  An  appli¬ 
cant  must  demonstrate  that  signifi¬ 
cant  expansion  in  public  participation 
in  programming  will  result.  This  cate¬ 
gory  includes  neighborhood  produc¬ 
tion  studies  or  facilities  in  other  loca¬ 
tions  within  a  station’s  service  area 
which  would  make  participation  in 
local  programming  accessible  to  addi¬ 
tional  segments  of  the  population. 

B.  Projects  to  augment  production 
capacity  beyond  basic  level  in  order  to 
provide  programming  or  related  mate¬ 
rials  for  other  than  local  distribution. 
This  category  would  provide  equip¬ 
ment  for  the  production  of  program¬ 
ming  for  regional  or  national  use. 
Need  beyond  existing  capacity  must  be 
justified. 

15.  If  in  any  one  fiscal  year,  all  other 
approvable  applications  have  been 
funded  and  appropriated  funds 
remain,  we  believe  that  NTIA  pos- 

"See  note  13.  infra 


sesses  the  discretionary  authority  to 
award  grants  to  eligible  applicants 
where  proposals  do  not  clearly  fall 
within  any  of  the  listed  priorities  but 
whose  applications,  nevertheless, 
would  further  the  overall  objectives  of 
the  Act. 

16.  It  should  be  emphasized,  as 
elaborated  in  the  next  section,  that  in 
the  evaluation  and  approval  of  pro¬ 
jects  which  fall  into  any  of  the  prior¬ 
ity  categories,  special  consideration 
will  be  given  to  applications  which 
would  enhance  the  role  of  minorities 
and  women  in  such  public  telecommu¬ 
nications  entities. 

The  Role  of  Minorities  and  Women 

•  17.  In  considering  this  legislation. 
Congress  concluded  that  one  of  the 
characteristics  of  the  public  broadcast¬ 
ing  9  is  the  underrepresentation  of  mi¬ 
norities  and  women  in  the  control  and 
management  of  stations.  Further, 
Congress  concluded  that  public  broad¬ 
casting  programming  has  not  always 
been  responsive  to  the  needs  and  in¬ 
terests  of  these  groups.'9  To  remedy 
this  situation.  Congress  has  mandated 
that  the  Secretary  of  Commerce  give 
“special  consideration  to  applications 
which  would  increase  minority  and 
women’s  ownership  of,  operation  of. 
and  participation  in  public  telecommu¬ 
nications  entities”  (Section  392(f)).  We 
believe  that  this  consideration  is  a 
modifier  of  the  priorities  listed  in  Sec¬ 
tion  393(b).  Thus,  when  faced,  for  ex¬ 
ample,  with  two  applications  in  which 
all  other  factors  are  equal,  the  applica¬ 
tion  that  enhances  minority  or 
women's  involvement  in  an  entity  will 
be  the  one  that  receives  the  grant. 

18.  Both  at  the  public  meeting  and 
in  written  comments,  several  parties 
pointed  out  that  as  a  general  rule, 
public  telecommunications  entities  are 
not  “owned”  by  an  individual  or  group 
of  individuals  in  the  sense  of  commer¬ 
cial  businesses  since  these  entities  will 
either  be  governmental  agencies  or 
subdivisions  or  nonprofit  organiza¬ 
tions.  (Sections  393  (a)(1)  and  397  (6), 
(7)  and  (12)).  We  fully  concur  with 
this  observation  and,  therefore,  in 
order  to  achieve  one  of  the  major 
Presidential  and  Congressional  objec¬ 
tives  of  this  legislation,  the  expansion 
opportunities  for  minorities "  and 


"This  characteristic  is  equally  true  of 
commercial  broadcasting.  NTIA  Petition  for 
Issuance  of  Policy  Statement  or  Notice  of 
Inquiry  2-3.  filed  January  31.  1978  with  the 
FCC.  (NTIA  Petition).  Statement  of  Policy 
on  Minority  Ownership  of  Broadcasting 
Facilities,  68  FCC  2nd  979.  42  RR  2nd  1689 
(1978)  ( FCC  Policy  Statement).  See  general¬ 
ly  A  Formula  for  Change:  The  Report  of  the 
Task  Force  on  Minorities  in  broadcasting 
(Washington.  D.C.  1978)  78.  264  (mimeo¬ 
graphed)  ( CPB  Task  Force  Report). 

"•House  Report  at  13:  accord  CPB  Task 
Force  Report  at  198-99.  233-38;  Carnegie 
Report  II  at  84-5.  207-08.  284-87. 

“NTIA  will  adhere  to  the  definition  of 
“minority"  contained  in  the  Senate  Report 


women,  we  will  interpret  the  words 
“ownership”  and  “owned"  to  include 
the  concept  of  “control”  of  the  entity 
through  the  possession  or  exercise  of 
the  normal  incidents  of  ownership. 

19.  Having  reached  this  conclusion, 
it  is  necessary  to  define  what  degree  of 
control,  operation  and  participation  is 
needed  to  trigger  Section  392  (f). 
Many  have  expressed  concern  over  the 
need  to  avoid  sham  applications  in 
which  minorities  and  women  are  used 
merely  as  fronts  in  order  to  obtain 
special  consideration  for  an  applica¬ 
tion.  Some  urge  that  we  withhold  spe¬ 
cial  consideration  unless  the  governing 
board  of  the  applicant  has  a  minimum 
of  51  percent  minority  and/or  women 
members.  While  we.  too.  are  concerned 
that  front  applications  not  subvert 
this  section,  we  believe  that  adoption 
of  a  strict  numerical  approach  would 
prove  to  be  unduly  restrictive,  and 
might  preclude  the  funding  of  merito¬ 
rious  applications  which  would  further 
the  aims  of  Sections  392(f)  and 
393(b)(3)  of  the  Act  even  though  a  ma¬ 
jority  of  the  governing  body  is  not 
comprised  of  minorities  and  women. 
Therefore,  we  propose  to  accord  spe¬ 
cial  consideration  where  there  is 
actual  (de  facto)  or  legal  (dc  jure)  con¬ 
trol  by  women,  minorities  or  a  combi¬ 
nation  of  these  groups.1*  In  applying 
this  standard,  we  would  look  at  the 
composition  of  the  governing  body  of 
the  applicant  and  the  individuals  who 
hold  management-level  and  policy¬ 
making  positions  in  the  organization. 
Such  an  approach,  we  believe,  will 
assure  that  entities  receiving  special 
consideration  will  legitimately  merit 
that  consideration  and  will,  most  im¬ 
portantly,  provide  an  increase  in  edu¬ 
cational.  cultural  and  related  program- 

in  implementing  this  program.  Included  in 
this  group  of  citizens  are  “American  Indians 
or  Alaskan  Native;  Asian  or  Pacific  Islander; 
Hispanic:  and  Blacks,  not  of  Hispanic 
Origin."  Senate  Report  at  11.  See  also  the 
Advance  Notice.  44  FR  at  897-98  and  au¬ 
thority  cited  therein.  We  also  choose  to  in¬ 
terpret  "participation"  to  include  the  hold¬ 
ing  of  management  and  other  positions,  es¬ 
pecially  those  dealing  with  programming  de¬ 
cisions  and  the  day-to-day  running  of  the 
facility.  These  categories  are  not  exclusive 
but  are  designed  to  reflect  our  intent  that 
applications  that  are  afforded  special  con¬ 
sideration  are  genuine  in  all  respects  and 
will,  in  fact,  foster  meaningful  involvement 
of  women  and  minorities  in  public  telecom¬ 
munications  entities. 

“In  this  regard,  we  agree  with  the  courts 
and  the  FCC  that  minority  ownership  and 
managerial  participation  are  likely  to  result 
in  programming  directed  towards  these  seg¬ 
ments  of  the  population.  Garrett  Broadcast¬ 
ing  Service  v.  FCC.  515  F.  2nd  1056.  1063 
(D  C.  Cir.  1975):  TV-9  Inc.  v.  FCC.  495  F. 
2nd  929  (D.C.  Cir.  1973);  cert  denied.  419 
U.S.  986  (1974);  FCC  Policy  statement. 
NTIA  Petition:  and  CPB  Task  Force  Report 
at  282. 


FEDERAL  REGISTER,  VOL  44,  NO.  48— FRIDAY,  MARCH  9,  1979 


PROPOSED  RULES 


13265 


ming  responsive  to  the  needs  of  these 
groups.13 

20.  As  we  have  indicated,  we  propose 
to  limit  the  granting  of  special  consid¬ 
eration  to  situations  where  minorities 
and  women  are  in  actual  or  legal  con¬ 
trol  of  the  applicant.  We  also  believe, 
however,  that  applications  proposing 
substantial  but  less  than  controlling 
minority  and  women  board  member¬ 
ship  also  merit  favorable  considera¬ 
tion.  We  propose  to  award  a  plus  to 
applicants  with  substantial  ( i.e .,  20 
percent  or  more)  minority  and  women 
board  membership  and  with  women 
and  minorities  in  full-time  managerial 
positions.  Obviously,  the  greater  the 
percentage  and  number  of  directors 
and  managers,  the  stronger  the  plus. 
(See  generally,  NTIA  Petition  at  15- 
16.) 

21.  Having  stated  this  commitment, 
however,  it  must  also  be  stressed  that 
applications  seeking  Section  392(f) 
consideration  must  meet  the  other  eli¬ 
gibility  requirements  of  the  Act  and 
funding  criteria  of  the  Rulemaking.  In 
other  words.  Section  392(f)  does  not 
relieve  applicants  of  the  basic  back¬ 
ground,  planning  and  detail  work  re¬ 
quired  to  create  a  public  telecommuni¬ 
cations  entity  and  prepare  a  feasible, 
comprehensive  and  meaningful  appli¬ 
cation. 

22.  The  special  consideration  provi¬ 
sion  also  impost's  on  the  Department 
of  Commerce  an  obligation  to  take 
‘‘affirmative  steps”  to  advise  minor¬ 
ities  and  women  of  PTFP  funds  and 
localities  where  new  facilities  are 
needed.  Additionally,  the  Department 
is  directed  to  provide  ‘  such  other  as¬ 
sistance  and  information  as  may  be  ap¬ 
propriate.”  The  first  informative  re¬ 
quirement  does  not  appear  to  present 
any  significant  problems.  Our  initial 
implementation  plan  includes  presen¬ 
tations  to  national  and  regional  meet¬ 
ings  of  groups  representing  minorities 
and/or  women,  advising  all  pending 
deferred  applicants  of  Section  392(f), 
and  preparing  an  information  sheet  on 
the  PTFP.  in  general,  and  the  special 
consideration  provision,  in  particular. 
This  sheet  would  be  sent  to  the  var¬ 
ious  communications  and  education 


13 It  must  be  emphasized,  that  the  goal  of 
the  Act  Is  to  provide  public  telecommunica¬ 
tions  services  to  the  public  as  a  whole.  Thus, 
while  the  Act  does  not  prevent  an  applicant 
from  proposing  to  “target  a  specific  segment 
of  the  public  for  its  programming  "(ie.,  the 
New  York  City  Black  community)  this  does 
not  mean  that  the  funding  priorities  of  the 
Act  and  the  goals  of  public  broadcasting  are 
not  relevant. 

Only  after  the  [Section  393(b))  priorities 
have  been  addressed  •  •  •  [should!  the  Sec¬ 
retary  of  Commerce  give  serious  considera¬ 
tion  to  extending  support  to  entities  propos¬ 
ing  to  serve  specific  interests  within  the 
public  at  large.  Even  then  these  specific  in¬ 
terests  must  closely  fit  with  the  general  pur¬ 
poses  and  objectives  of  public  broadcasting. 
Senate  Report  at  8-9. 


trade  journals  and  to  publications 
which  address  the  needs  and  interests 
of  minorities  and  women.  The  assist¬ 
ance  requirement,  however,  is  more 
difficult  because  of  the  need  to  assure 
equal  access  to  the  program  by  all  po¬ 
tential  applicants.  We  contemplate, 
therefore,  that  the  PTFP  staff  would 
be  available  to  discuss  and  assist  all 
applicants  in  the  technical  prepara¬ 
tion  of  an  application.  This  assistance 
would  not  reach  the  merits  of  com¬ 
parative  position  of  the  application.  At 
the  same  time,  we  encourage  sugges¬ 
tions  on  how  we  can  best  implement 
the  informative  and  assistance  re¬ 
quirements  of  the  Act,  while,  at  the 
same  time,  assuring  evenhanded  treat¬ 
ment  of  all  applicants. 

Applications  and  Application 
Procedures 

23.  Subpart  B  of  the  proposed  rules 
sets  forth  the  eligibility  requirements 
for  applicants  and  the  procedures  to 
be  followed  in  the  processing  of  appli¬ 
cations.  In  large  part  it  tracks  the 
form  and  content  of  the  former  EBFP 
regulations  and,  therefore,  no  detailed 
comments  are  required.  Several  points 
are  worthy  of  mention,  however.  First, 
applicants  will  be  required  to  make  an 
affirmative  showing  of  how  their  pro¬ 
posals  will  promote  the  most  efficient 
and  economic  utilization  of  Federal 
funds  under  this  program.  This  show¬ 
ing,  at  a  minimum,  would  need  to  re¬ 
flect  a  study  and  analysis  of  the  eco¬ 
nomic,  cultural  and  other  benefits  and 
detriments  of  other  technological 
means  for  providing  the  same  service 
and  a  conclusion  demonstrating  why 
the  method  proposed  in  the  applica¬ 
tion  was  selected. 

24.  Second,  applicants  would  be  re¬ 
quired  to  give  local  notice  in  the  pro¬ 
posed  community  or  communities  of 
service  of  the  filing  of  their  applica¬ 
tions.  This  duty  is  similar  to  the  publi¬ 
cation  requirements  imposed  on  broad¬ 
cast  applicants  by  the  Federal  Com¬ 
munications  Commission,  47  CFR 
1.580.  The  content  of  such  a  notice 
would  essentially  be  a  reprint  of  the 
Federal  Register  notice  of  acceptance 
for  filing  pursuant  to  §2301.11  of  the 
proposed  rules.  Specifically,  the  por¬ 
tions  of  that  notice  referring  to  the 
applicant  and  the  invitation  of  public 
comments  are  to  be  published.  NTIA  is 
proposing  this  requirement  in  an 
effort  to  maximize  effective  and  mean¬ 
ingful  public  participation  in  the  ad¬ 
ministration  of  the  PTFP.  We  are  dis¬ 
bursing  public  money  and,  therefore, 
believe  that  the  public  has  a  legiti¬ 
mate  and  vital  interest  in  how  we  ad¬ 
minister  this  program  and  select 
grantees. 

25.  Finally,  we  are  including  lan¬ 
guage  in  §  2301.13(b)  to  reflect  the 
Congressional  mandate  that  proposals 
which  require  an  FCC  construction 


permit,  license  or  other  authorization 
are  not  eligible  for  funding  under  the 
PTFP  unless  the  entity  is  eligible  to 
receive  the  FCC  authorization.  ( Con¬ 
ference  Report  at  24.) 

Planning  Grants 

26.  Both  at  the  public  meeting  and 
in  written  comments,  several  parties 
raised  the  issue  whether  a  total  dollar 
amount  and  time  duration  should  be 
established  for  planning  grants.  Since 
NTIA  has  no  experience  regarding  the 
number  of  planning  grants  to  be  an¬ 
ticipated,  the  dollar  amounts  of  such 
grants,  and  the  time  entailed  in  under¬ 
taking  such  a  study,  we  believe  that 
any  limits  on  amount  and  duration  at 
this  point  would  be  arbitrary.  We  pro¬ 
pose,  therefore,  at  least  for  the  first 
year,  to  handle  these  requests  on  a 
case-by-case  basis  taking  into  account 
the  nature  of  the  application  and  the 
total  requests  for  both  planning  and 
construction  grants.  It  has  also  been 
suggested  that  different  times  of  the 
year  be  specified  for  filing  construc¬ 
tion  and  planning  grants.  This  sugges¬ 
tion  appears  to  have  merit.  However, 
because  of  the  time  factors  involved  in 
this  first  year  of  the  program,  we  will 
not  adopt  that  proposal  at  this  time. 

Conditions  Relating  to  Federal 
Financial  Participation 

27.  The  EBFP  regulations  incorpo¬ 
rated  by  reference  most  of  the  admin- 
instrative  and ‘fiscal  requirements  of 
HEW’s  Office  of  Education  contained 
in  45  CFR  Subsection  100a.l0  ct  seq. 
(45  CFR  Subsections  153.14-.17  and 
153.19-.21).  Part  of  the  thrust  of  these 
requirements  was  to  assure  that  trans¬ 
actions  utilizing  Federal  funds  would 
be  conducted  in  a  manner  designed  to 
provide  "maximum  open  and  free  com¬ 
petition”  (45  CFR  100a.  103).  To  that 
end.  grant  recipients  were  required  to 
follow  formal  bid  procedures. 

28.  Neither  DOC  nor  NTIA  have 
similar  administrative  and  financial 
standards  which  can  be  incorporated 
by  reference  into  the  proposed  regula¬ 
tions.  However,  we  are  equally  con¬ 
cerned  that  our  grant  monies  be  uti¬ 
lized  in  an  open  and  free  market  and 
in  a  manner  designed  to  avoid  conflicts 
of  interests  or  noncompetitive  prac¬ 
tices  between  grantee  officers  and  em¬ 
ployees  and  prospective  contractors. 
Such  procedures  will  further  the  goal 
of  assuring  that  our  grants  extend  de¬ 
livery  of  services -by  the  most  economi¬ 
cal  means.  The  Office  of  Management 
and  Budget  has  established  procure¬ 
ment  standards  for  grant  recipients. 
These  standards  are  contained  in 
OMB  Circulars  A-102  and  A-110  for 
governmental  grantees  and  private 
non-profit  grantees,  respectively. 
NTIA  proposes  to  adopt  these  Circu¬ 
lars.  See  §2301.25  of  the  proposed 
Rules. 
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29.  We  also  propose  to  require  gran¬ 
tees  to  advise  prospective  equipment 
suppliers  and  creditors  of  the  Federal 
government’s  continuing  10  year  inter¬ 
est  in  public  telecommunications  facil¬ 
ities  funded  under  this  program.  (Sec¬ 
tion  392(g)).  This  step  would  minimize 
the  potential  for  the  public  losing  the 
use  of  facilities  purchased  with  Feder¬ 
al  monies  in  the  event  of  a  change  in 
status  or  bankruptcy  of  the  grantee. 
(See  the  Advance  Notice,  44  FR  at 
899.)  Another  possible  safeguard,  pro¬ 
posed  in  §2301.27  of  the  Rules,  would 
be  to  require  a  grantee  to  execute  a 
priority  lien  and/or  some  form  of  a 
bond  to  indemnify  the  government  in 
the  event  of  a  default,  bankruptcy  or 
change  in  status.  Comments  as  to  the 
necessity,  mechanics  and  expense  of 
this  suggestion  are  requested. 

30.  As  noted  previously,  grants  under 
this  program  are  to  foster  the  most  ef¬ 
ficient  and  economical  means  for  the 
delivery  of  public  telecommunications 
services  to  the  public.  Because  we  an¬ 
ticipate  funding  requests  in  excess  of 
limited  funds,  ways  must  be  explored 
to  develop  means  for  stretching  the 
limited  Federal  dollars  to  their  fullest 
extent.  It  appears  that  many  appli¬ 
cants  will  require  much  common 
equipment.  The  Senate  Subcommittee 
on  Commerce  suggested  that  consoli¬ 
dated  or  bulk  equipment  purchases  by 
applicants  might  assist  in  the  achieve¬ 
ment  of  the  most  efficient  use  of  the 
funds.  (.Senate  Report  at  9.)  One 
means  of  implementing  such  a  proce¬ 
dure  would  be  to  permit  grantees  to 
pool  their  grants  funds  through  an  ap¬ 
proved  agency  for  the  balk  purchase 
of  equipment.  Grantees  would,  of 
course,  remain  individually  responsible 
for  the  expenditure  of  Federal  funds 
and  the  control  of  PTFP  equipment.  A 
proposed  rule  implementing  this  sug¬ 
gestion  has  been  included  as  §  2301.26. 
NTIA  requests  comments  on  the  feasi¬ 
bility  of  such  a  procedure  and  encour¬ 
ages  other  suggestions  for  maximizing 
the  purchasing  power  of  the  limited 
available  funds. 

31.  Section  2301.22(c)  of  the  pro¬ 
posed  rules  states  that  no  portion  of 
an  applicants  matching  funds  may 
come  from  Federal  sources  unless  the 
match  is  authorized  by  statute.  As 
noted  in  both  the  issues  paper  and  Ad¬ 
vance  Notice,  HEW  had  determined 
that  CPB  grants  could  be  utilized  to 
meet  the  matching  requirement.  (See 
42  FR  57286,  published  November  1, 
1977.)  We  propose  to  depart  from  that 
policy.  Section  392(a)(3)  of  the  Act  re¬ 
quires  an  applicant  to  give  assurances 
that  it  has  or  will  have  sufficient 
funds  available  to  construct,  operate 
and  maintain  its  facility.  We  believe 
that  Congress  intended  by  that  lan¬ 
guage  to  enhance  the  viability  of 
public  telecommunications  entities  by 
requiring  substantial  state,  local,  com¬ 


munity  and  organizational  financial 
commitments  to  support  the  operation 
of  the  facility.  This  goal  would  be  frus¬ 
trated  if  a  large  majority  of  funds 
were  provided  by  the  Federal  Govern¬ 
ment.  either  directly  or  indirectly— as 
through  CPB  grants.  Therefore,  we 
propose  to  preclude  use  of  CPB  funds 
by  an  applicant  to  meet  its  share  of 
the  cost  of  eligible  equipment. 

Equipment 

32.  The  EBFP  regulations  listed  the 

requirements  and  standards  by  which 
broadcast  equipment  and  related 
costs  14  were  to  be  deemed  eligible  for 
funding.  The  rules  incorporated  an  ap¬ 
pendix  which  listed  fundable  and  non- 
fundable  broadcast  apparatus  and  re¬ 
lated  costs  and  indicated  standards  by 
which  eligible  equipment  was  to  be 
judged.  (See  Appendix  A  of  the  EBFP 
regulations.  42  FR  at  57294-295.) 
Transmitters,  translators  and  antenna 
systems  and  certain  other  equipment 
had  to  comply  with  FCC  specifications 
and  performance  requirements.  In  ad¬ 
dition.  Electronic  Industries  Associ¬ 
ation  (EIA)  standards  were  incorporat¬ 
ed  by  reference  to  "serve  an  bench¬ 
marks  for  determining  minimum  sys¬ 
tems  capacities  •  •  (42  FR  at 

57295.) 

33.  Based  on  comments  at  the  public 

meeting  and  our  engineering  judg¬ 
ment.  a  tentative  decision  has  been 
made  to  dispense  with  reliance  on  the 
EIA  standards.  The  reasons  for  that 
determination  are  two.  First,  EIA 
standards  have  failed  to  meet  require¬ 
ments  of  the  program.  Second,  since 
Congress  has  broadened  eligibility  to 
include  funding  for  nonbroadcast 
technologies,  continued  reliance  on 
EIA  standards  for  broadcast  proposals 
would  make  relative  judgments  of 
broadcast  and  nonbroadcast  applica¬ 
tions  difficult.  Moreover,  there  are  no 
industrywide  standards  for  nonbroad¬ 
cast  equipment,  a  problem  complicat¬ 
ed  by  the  fact  of  rapidly  changing 
telecommunications  technology. 

Therefore,  we  believe  that  the  better 
approach  would  be  to  require  appli¬ 
cants  to  propose  professional .  quality 
equipment. 14  Additionally,  nonbroad¬ 
cast  equipment  should  be  compatible 
with  broadcast  equipment  wherever 
feasible.  In  assessing  equipment  pro¬ 
posals.  however,  the  staff  may  consult 
the  various  EIA  standards.  NTIA 
would,  of  course,  have  the  authority  to 


“By  definition,  this  program  was  limited 
to  broadcast  applicants  and  licensees  and. 
therefore,  eligible  equipment  consisted  of 
radio  and  television  broadcast  apparatus. 

“Our  primary  concern  here  is  to  assure 
that  applicants  use  PTFP  funds  to  purchase 
reliable  equipment  of  a  quality  sufficient  to 
serve  the  public.  If.  in  a  given  instance,  this 
can  be  accomplished  by  less  than  profes¬ 
sional  quality  equipment,  the  funding  re¬ 
quest  should  justify  the  selection  of  that 
equipment. 


deny  an  application  because  the  pro¬ 
posed  equipment  was  not  compatible 
or  of  sufficient  quality. 

34.  Moreover,  since  we  are  dealing 
with  rapidly  evolving  broadcast  and 
nonbroadcast  equipment,  it  appears  to 
be  preferable  to  list  categories  of  ineli¬ 
gible  apparatus,  rather  than  list  equip¬ 
ment  in  detail.  Finally,  it  has  been 
suggested  that  NTIA  encourage  the 
formation  of  an  ad  hoc  committee  to 
develop  updated  standards  for  both 
broadcast  and  nonbroadcast  equip¬ 
ment.  We  recognize  that  several 
groups  have  been  working  to  develop 
such  standards,  and  we  invite  com¬ 
ments  as  to  the  application  of  their 
work  to  this  program. 

Use  or  Equipment 

35.  Section  392(a)(4)  continues  the 
EBFP  requirement  that  an  applicant 
assure  that  facilities  purchased  with 
PTFP  funds  “will  be  used  only  for  the 
provision  of  public  telecommunica¬ 
tions  services.”  Failure  to  comply  with 
that  assurance  during  the  ten- year 
period  of  Federal  interest  constitutes 
grounds  for  the  government  to  recover 
the  remaining  portion  of  its  contribu¬ 
tion.  (Section  392(g)(2).)  Further,  Sec¬ 
tion  392(a)(2)  continues  the  policy  of 
requiring  that  the  “operation”  of 
PTFP  equipment  must  remain  “under 
the  control”  of  the  grantee. 

36.  Under  both  the  previous  program 
and  in  response  to  the  Advance  Notice. 
questions  have  been  raised  concerning 
the  extent,  if  any.  that  facilities  pur¬ 
chased  with  PTFP  funds  can  be  used 
for  other  than  noncommercial  educa¬ 
tional  and  cultural  programming  and 
related  purposes.  The  EBFP  policy  in 
this  area  was  stated  in  a  July  5.  1973 
memorandum  to  educational  television 
licensees.  In  pertinent  part,  that 
memorandum  stated  that  under  no  cir¬ 
cumstances  could  EBFP-funded  facili¬ 
ties  be  “made  available  for  use  for 
commercial  purposes.”  Use  of  the 
equipment  by  “commercial  interests 
for  any  commercial  purpose”  during 
the  ten-year  period  of  Federal  interest 
would  result  in  revocation  of  the  grant 
and  require  repayment  of  a  portion  of 
the  Federal  share. 

37.  NTIA’s  interpretation  of  the  law 
is  nearly  identical  to  HEW's.  We  read 
the  law  to  allow  only  noncommercial 
educational  and  cultural  or  related  in¬ 
structional  or  informational  programs 
and  materials  to  be  produced  and  dis¬ 
seminated  with  PTFP-funded  equip¬ 
ment.  (§§  392(a)(4)  and  397(14)).  It  fol¬ 
lows,  therefore,  that  programming 
must  be  produced  and  distributed  by 
the  grantee  primarily  for  noncommer¬ 
cial  purposes.  See  §  2301.36  of  the  pro¬ 
posed  regulations.  Within  this  frame¬ 
work,  however,  it  would  be  permissible 
for  a  grantee  to  utilize  its  PTFP- 
funded  facility  to  prepare  educational 
and  cultural  programs  for  other  non- 
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profit  entities  (other  than  religious  or¬ 
ganizations)  and  for  governmental 
agencies.  Nothing  would  prevent  a 
grantee  from  making  its  facilities 
available  to  other  noncommercial  enti¬ 
ties  provided  that  the  grantee  main¬ 
tained  absolute  control  of  the  facili¬ 
ties. 

38.  In  the  past,  EBPP  personnel 
have  been  confronted  with  requests  to 
permit  secondary  commercial  use  of 
noncommercial  programs  produced  or 
disseminated  with  funded  facilities.  As 
indicated  above,  EBFP  policy  pre¬ 
cluded  such  use.  In  our  view,  the  criti¬ 
cal  factor  to  be  considered  in  this  area 
is  whether  the  educational  or  cultural 
programming  was  produced  and  will 
be  used  primarily  by  the  grantee  or 
other  noncommercial  entities.  If  that 
is  the  case,  and  the  grantee  wishes  to 
secure  a  wider  distribution  of  its  pro¬ 
gram,  it  may  do  so  only  under  the  fol¬ 
lowing  circumstances:  after  the  prima¬ 
ry  purpose  of  the  program  has  been 
satisfied,  the  program  first  must  be 
made  available  to  other  noncommer¬ 
cial  entities  and  cultural  and  educa¬ 
tional  groups.1*  Only  after  a  diligent 
effort  has  been  made  to  secure  further 
noncommercial  distribution,  may  re¬ 
sidual  use  of  the  program  by  a  com¬ 
mercial  organization  be  permitted. 
Our  primary  interest  here  is  the  most 
efficient  utilization  of  PTFP-funded 
facilities  to  achieve  the  widest  possible 
distribution  of  public  telecommunica¬ 
tions  services.  However,  any  money 
earned  through  residual  use  must  be 
employed  by  the  grantee  strictly  for 
legitimate  station-related  purposes 
and  no  portion  of  the  proceeds  may  be 
credited  in  any  way  to  the  general 
fund  of  the  grantee’s  parent  institu¬ 
tion,  if  any. 

39.  Commercial  competitors  of  a 
grantee  would  be  permitted  to  file  a 
complaint  with  NTIA  if  they  believed 
that  the  primary  use  of  a  program  was 
commercial.  Grantees  would  not  be  re¬ 
quired  to  obtain  prior  NTIA  clearance 
for  specific  distribution  arrangements, 
but  they  would  be  cautioned  that  if 
they  choose  to  engage  in  residual  dis¬ 
tribution.  they  would  do  so  at  their 
own  risk.  A  finding  by  the  Administra¬ 
tor  that  the  Section  392(a)(4)  assur¬ 
ance  has  been  violated  would  result  in 
revocation  of  the  grant  and  a  repay¬ 
ment  demand  under  Section  393(g)(2) 
of  the  Act,  NTIA  invites  comments  on 
this  proposal. 

40.  Section  153.22  of  the  EBPP  regu¬ 
lations  contained  the  applicant’s  ad¬ 
ministrative  appeal  rights.  While 
NTIA  continues  the  principle  of  ad¬ 
ministrative  reconsideration  of  adverse 
decisions,  we  are  proposing  a  revision 

"Heretofore  unconventional  methods 
should  be  considered  in  addition  to  tradi¬ 
tional  broadcast  technologies  such  as  video 
tape  distribution  and  exploration  of  non¬ 
commercial  cable  TV  leased  channels. 


of  the  procedures.  Specifically, 
§  2301.33  of  the  proposed  regulations 
provides  that  reconsideration  shall  be 
based  exclusively  on  written  presenta¬ 
tions.  Applicants  would  not  be  afford¬ 
ed  an  oral  hearing.  Secondly,  we  pro¬ 
pose  that  a  Grant  Appeals  Board  be 
established  within  NTIA  to  decide  pe¬ 
titions  for  reconsideration.  This 
Board,  which  would  sit  in  rotating 
panels  of  three  members,  would  be 
comprised  of  high  ranking  NTIA  per¬ 
sonnel,  including  the  Deputy  Adminis¬ 
trator,  the  Chief  Counsel,  the  Asso¬ 
ciate  Administrator  of  the  Office  of 
Policy  Analysis  and  Development  and 
the  Directors  of  the  Office  of  Interna¬ 
tional  Affairs  and  of  Planning  and 
Policy  Coordination. n  The  decision  of 
the  Board  would  constitute  NTIA’s 
final  action  on  the  petition.  Our  pur¬ 
pose  behind  the  creation  of  the  Ap¬ 
peals  Board  is  to  afford  aggrieved  ap¬ 
plicants  and  grantees  an  expeditious 
and  impartial  review  of  adverse  deci¬ 
sions. 

Management  and  Employment 
Practices 

41.  Section  399(b)  of  the  Act  directs, 
in  part,  that  public  telecommunica¬ 
tions  entities  receiving  funding  from 
CPB  shall  afford  equal  employment 
opportunities  and  shall  not  discrimi¬ 
nate  in  employment  on  the  grounds  of 
race,  color,  national  origin  or  sex. 
NTIA  believes  that  its  grant  recipients 
should  also  be  required  to  comply  with 
this  policy.  In  the  case  of  grantees  re¬ 
quiring  an  FCC  authorization  and  em¬ 
ploying  at  least  five  full-time  employ¬ 
ees,  the  EEO  obligation  is  imposed  by 
the  FCC’s  rules.  ’*  To  this  end, 
§2301.28  of  the  proposed  Rules  re¬ 
quires  all  grant  applicants  proposing 
five  or  more  full-time  employees  to  file 
an  EEO  plan.14  Broadcast  applicants 
will  be  required  merely  to  include  a 
copy  of  their  FCC  plan  rather  than 
complete  an  additional  original  section 
for  their  applications.  Similarly,  appli¬ 
cants  would  be  required  to  assure  that 
they  will  not  discriminate  against 
handicapped  persons. 

Ex  Parte  Rules 

42.  With  the  publication  of  this 
Notice,  the  rulemaking  proceeding  has 
become  formalized.  It  is  appropriate, 
therefore,  specify  the  procedural  rules 


"Neither  the  Associate  Administrator  for 
Applications  nor  any  employee  of  the  Public 
Telecommunications  Facility  Division  would 
be  members  of  the  Board. 

"The  following  FCC  rules  contain  EEO 
requirements  for  permittees  and  licensees: 
Sections  73.125  (for  FM);  73.301  (for  AM): 
73.599  (for  noncommercial  educational  FM 
stations);  and  73.680  (for  television). 

"Applicants  proposing  loss  than  five  full¬ 
time  employees  need  not  file  an  EEO  plan, 
but  all  applicants  must  give  assurance  that 
equal  employment  practices  will  be  fol¬ 
lowed. 


governing  the  proceeding,  particularly 
as  to  ex  parte  contacts.  Citizens  to  Pre¬ 
serve  Overton  Park,  Inc.  v.  Volpe,  401 
U.S.  402  (1971);  Home  Box  Office  v. 
FCC,  567  F.2d  9  (D.C.  Cir.),  cert 
denied  434  U.S.  829  (1977);  Action  for 
Childrens  Television  v.  FCC,  564  F.2d 
458  (D.C.  Cir.  1977);  Portland  Cement 
Assoc,  v.  Ruckelshaus,  486  F.2d  375 
(D.C.  Cir.  1973),  cert  denied  417  U.S. 
921  (1974);  cert,  denied  423  U.S.  1025, 
reh.  denied  423  U.S.  1092  (1976). 

43.  NTIA  has  had  no  prior  occasion 
to  develop  procedural  guidelines  con¬ 
cerning  ex  parte  situations.  However, 
we  have  stated  that  the  objective  of 
such  guidelines  should  be  to  ‘•foster 
genuine  and  fair  dialogue”  between  in¬ 
terested  parties  and  the  agency  while 
simultaneously  creating  a  full  adminis¬ 
trative  record.  (Comments  of  NTIA  in 
response  to  FCC  Notice  of  Inquiry  in 
FCC  General  Docket  No.  78-167,  Poli¬ 
cies  and  Procedures  Regarding  Ex 
Parte  Communications  During  Infor¬ 
mal  Rulemaking  Proceedings.)  This 
objective  provides  interested  parties 
with  an  opportunity  to  contribute  in¬ 
formation  and  arguments  regarding  a 
proposal  while  preserving  both  basic 
fairness  and  the  agency’s  flexibility  in 
informal  rulemakings.  To  further  this 
end,  NTIA  is  adopting  guidelines  to 
govern  the  remainder  of  this  proceed¬ 
ing.  NTIA  decision-making  personnel 
will  be  permitted  to  engage  in  commu¬ 
nications  with  the  public  regarding 
the  PTFP  rulemaking.  However,  the 
public  will  be  advised  that  copies  of 
written  communications  and  summar¬ 
ies  of  conversations  and  meetings  will 
be  placed  in  the  public  file.  Such  a 
procedure  will  give  us  the  benefit  of 
the  fullest  possible  public  input  into 
our  decisions,  will  assure  basic  fair¬ 
ness,  and  will  create  a  record  of  all  dis¬ 
cussions,  thus  facilitating  any  judicial 
review. 

44.  NTIA  personnel  governed  by 
these  ex  parte  standards  are: 

—Henry  Geller,  Administrator 
—Paul  Bortz,  Deputy  Administrator 
—William  Lucas,  Associate  Adminis¬ 
trator  for  Telecommunications  Ap¬ 
plications 

—John  Cameron,  Director,  Public 
Telecommunications  Facilities  Di¬ 
vision 

—Gregg  Skall,  Chief  Counsel 
—Kenneth  Salomon,  Assistant  Chief 
Counsel 

—Robert  Sachs,  Legislative  Counsel 
—Brooks  Leffler,  Consultant,  Office  of 
Telecommunications  Applications. 

45.  Interested  parties  are  encouraged 
to  submit  comments  on  the  Notice.  An 
original  and  seven  copies  of  any  com¬ 
ments  should  be  filed  by  April  12, 
197920  with:  Office  of  Chief  Counsel, 


“While  this  proceeding  relates  to  a  grant 
program  and  is,  therefore,  exempt  from  the 
notice  and  comment  requirements  of  the 
Footnotes  continued  on  next  page 
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NTIA/DOC,  1800  G  Street.  N.W., 
Washington,  D.C.  20504. 

A  certificate  of  service  reflecting 
that  a  copy  of  the  comments  has  been 
served  on  the  parties  listed  in  Appen¬ 
dix  A  must  be  attached  to  the  com¬ 
ments.  Comments  will  be  available  for 
inspection  during  regular  business 
hours  in  Room  703  at  the  above  ad¬ 
dress.  Finally,  the  public  is  advised 
that  NTIA  has  tentatively  selected 
May  18.  1979  as  the  closing  date  for 
applications. 

Dated:  March  6.  1979. 

Henry  Geller. 

Administrator,  National  Tele¬ 
communications  and  Informa¬ 
tion  Administration. 

Appendix  A 

American  Federation  for  Blind.  Inc..  15 
West  16th  Street.  New  York.  NY  10011. 
American  Women  in  Radio  and  Television. 
1321  Connecticut  Avenue.  N.W..  Washing¬ 
ton.  DC  20036. 

Andrew.  Paul,  3  Hancock  Avenue.  Cam¬ 
bridge.  MA  02139. 

Archdiocese  of  San  Frans isco.  Educational 
Television  Center.  324  Middlefield  Road. 
Menlo  Park.  CA  94025. 

Center  for  Excellence.  Inc..  P.O.  Box  158. 

Williamsburg.  VA  23185. 

City  University  of  New  York.  Center  for  Ad¬ 
vanced  Study  in  Education.  33  West  42nd 
Street.  New  York.  NY  10036.  (Attn.  Dr. 
Lee  Cohen). 


Footnotes  continued  from  last  page 
Administrative  Procedure  Act  (5  U.S.C.  Sec¬ 
tion  553(a)(2)).  nevertheless.  NTIA  has 
opted  to  provide  the  public  with  the  oppor¬ 
tunity  to  participate.  Both  Executive  Order 
12044  and  DOC's  response  to  that  Order. 
supra,  indicate  that  at  least  60  days  shall  be 
afforded  for  public  comment  on  proposed 
significant  regulations  unless  compliance 
with  that  standard  is  not  possible.  The  Ad¬ 
ministrator  has  determined  that  it  is  not 
passible  to  comply  with  the  60  day  standard 
if  NTIA  is  to  process  and  fund  applications 
in  the  current  fiscal  year.  Section  391  of  the 
Act  provides  that  funds  appropriated  in  any 
fiscal  year  shall  remain  available  in  succeed¬ 
ing  fiscal  years  if  an  approved  application 
for  those  funds  has  been  submitted  by  an 
applicant  in  the  current  fiscal  year.  Because 
Pub.  L.  95  567  was  not  enacted  until  Novem¬ 
ber  2.  1978  and  NTIA  was  required  to  insti¬ 
tute  this  proceeding  and  design  an  applica¬ 
tion  form,  it  has  been  necessary  to  expedite 
the  rulemaking  to  allow  sufficient  time  for 
the  submission  and  processing  of  .  applica¬ 
tions  before  the  end  of  the  fiscal  year  on 
September  30th.  As  a  result,  reply  time  to 
both  the  Advance  Notice  and  the  Notice 
had  to  be  shorter  than  we  would  otherwise 
have  wished.  However.  NTIA  is  making 
every  effort  to  give  the  public  opportunities 
for  meaningful  input  into  the  formulation 
of  our  regulations,  Le..  the  issues  paper, 
public  meeting  and  the  Advance  Notice  were 
mailed  to  interested  parties  and  the  trade 
press.  Copies  of  this  Notice  will  be  mailed  to 
the  same  individuals  and  groups  as  well  as 
to  all  who  filed  comments  on  the  Advance 
Notice.  These  various  steps  and  the  serious 
time  problem  have  led  to  our  conclusion 
that  this  proceeding  has  been  conducted  in 
substantial  compliance  with  Executive 
Order  12044. 


City  of  Valparaiso,  Florida,  P.O.  Box  296, 
Valparaiso.  FL  32580. 

Corporation  for  Public  Broadcasting,  c/o 
Verner,  Liipfert,  Bernhard  and  McPher¬ 
son.  Suite  1000.  1660  L  Street.  N.W., 
Washington.  DC  20030. 

Federal  Communications  Commission. 

Washington.  DC  20554. 

Florida  East  Coast  Educational  Television, 
Inc.,  2908  West  Oak  Ridge  Road,  Orlando. 
FL  32809. 

Foundation  for  Independent  Video  and 
Film.  Inc.,  99  Prince  Street,  New  York.  NY 
10012. 

Global  Village.  454  Broome  Street.  New 
York.  NY  10013. 

Goldstein.  Michael  and  Disenhaus.  Helen, 
1225  Connecticut  Avenue.  N.W.,  Washing¬ 
ton,  DC  20036. 

Indiana  University  at  South  Bend.  Division 
of  Arts  and  Sciences.  1825  Northside  Bou¬ 
levard,  South  Bend.  IN  46615. 
Intercollegiate  Broadcasting  System.  Box 
592.  Vails  Gate.  NY  12584. 

Iowa  Public  Broadcasting  Network.  P.O. 

Box  1758,  Des  Moines.  IA  50306. 
KTSC-TV,  900  West  Orman  Avenue. 
Pueblo.  CO  81004. 

KWSU-AM-TV.  Washington  State  Universi¬ 
ty.  Pullman.  WA  99163. 

Libre  Press.  Suite  512-514.  Brooks  Building. 
Scranton.  PA  18503. 

McClausand.  Robert.  107-15  Jersey  Street. 
Boston.  MA  02215. 

Media  Communications.  Inc..  Suite  104. 
Monsanto  Building.  6230  Fairview  Road. 
Charlotte.  NC  28210. 

Minnesota  Public  Radio.  Inc.,  400  Sibley 
Street.  Saint  Paul.  MN  55101. 

Montgomery  County  Intermediate  Unit.  400 
Penn  Street.  Lansdale.  PA  19446. 

National  Federation  of  Community  Broad¬ 
casters.  1000  11th  Street.  N.W..  Washing¬ 
ton,  DC  20001. 

North  Carolina  Task  Force  on  Public  Tele¬ 
communications.  116  West  Jones  Street. 
Raleigh.  NC  27603. 

North  Dakota  Educational  Broadcasting 
Council.  The  Prince  Hotel.  Bismarck.  ND 
58501. 

Public  Broadcasting  Service.  475  L’Enfant 
Plaza  W.  S.W..  Washington.  DC  20024. 
Public  Service  Satellite  Consortium.  4040 
Sorrento  Valley  Blvd..  San  Diego.  CA 
92111. 

Robertson  Associates.  Inc..  P.O.  Box  8077, 
Port  Charlotte.  FL  33952. 

Rocky  Mountain  Corporation  for  Public 
Broadcasting.  1603  Sigma  Chi  Road.  N.E.. 
Albuquerque,  NM  87106. 

State  of  Kansas  Public  Television  Board. 
Suite  508.  503  Kansas  Avenue,  Topeka. 
KS  66603. 

University  of  Alaska.  School  of  Engineering. 
Fairbanks.  AK. 

WNET/Thirteen,  356  West  58th  Street.  New 
York.  NY  10019. 

Wilkes  College.  Wilkes  Barre.  PA  18766. 
Woll.  Susan.  39  Brighton  Avenue.  Allston. 
MA  02138. 

Appendix  B 

Agency  from  Instructional  Television 
American  Women  in  Radio  and  Televison 
Association  for  Educational  Communica¬ 
tions  and  Technology 
Black  Media  Coalition 
Corporation  for  Public  Broadcasting 
Federal  Commuunicatons  Commission 
Joint  Council  on  Educational  Telecommuni¬ 
cations 

National  Association  ol  Broadcasters 


National  Audio-Visual  Association 
National  Cable  Television  Association 
National  Citizens  Committee  for  Broadcast¬ 
ing 

National  Congress  of  American  Indians 
National  Federation  of  Community  Broad¬ 
casters 

National  Latino  Media  Coalition 
National  Public  Radio 
National  Translator  Association 
Native  American  Public  Broadcasting  Con¬ 
sortium 

Public  Broadcasting  Service 

It  is  proposed  that  Title  15  of  the 
Code  of  Federal  Regulations  be 
amended  by  establishing  Subtitle  D— 
Regulations  Relating  to  Telecommuni¬ 
cations  and  Information.  Chapter 
XXIII— National  Telecommunications 
and  Information  Administration.  De¬ 
partment  of  Commerce  and  establish¬ 
ing  a  new  Part  2301.  as  follows: 

PART  2301—  PUBLIC  TELECOMMUNICATIONS 
FACILITIES  PROGRAM 

Subpart  A — General 

Sec. 

2301.1  Purpose  and  scope. 

2301.2  Other  pertinent  rules  and  regula¬ 
tions. 

2301.3  Definitions. 

Subpart  B — Eligibility  and  Application  Procedure! 

2301.4  Eligible  applicants. 

2301.5  Application  for  financial  assistance. 

2301.6  Assurances. 

2301.7  Deferred  applications. 

2301.8  Federal  Communications  Commis¬ 
sion  authorization. 

2301.9  Closing  date. 

2301.10  Where  to  file:  number  of  copies. 

2301.11  Publication. 

2301.12  Service  of  applications. 

2301.13  Acceptance  of  applications. 

2301.14  Comments  on  applications. 

2301.15  Distribution  of  funds. 

2301.16  Coordination  with  interested  agen¬ 
cies  and  organizations. 

2301.17  Funding  criteria  for  construction 
applications. 

2301.18  Funding  criteria  for  planning  ap 
plications. 

2301.19  Action  on  applications. 

Subpart  C — Priorities  Among  Applications  and  the 
Role  at  Minorities  and  Women 

230 1 . 20  Program  priorities. 

2301.21  Special  consideration. 

Subpart  D — Federal  Financial  Participation  and 
Conditions  of  Federal  Grant 

2301.22  Amount  of  Federal  grant. 

2301.23  Payment  of  Federal  grant. 

2301.24  Conditions  of  Federal  grant. 

2301.25  Procurement  standards. 

2301.26  Consolidated  procurement. 

2301.27  Securing  the  Federal  interest. 

2301.28  Nondiscrimination. 

Subport  E — Accountability  for  Federal  Funds 

2301  29  Retention  of  records. 

2301.30  Final  certification. 

2301.31  Annual  status  reports. 

2301.32  Termination  and  change  in  eligibil¬ 
ity  status. 

2301.33  Petition  for  reconsideration. 
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2301.34  Equipment. 

2301.35  Items  and  costs  Ineligible  for  Fed¬ 
eral  funding. 

2301.36  Control  and  use  of  facilities. 

2301.37  Waiver. 

Authority:  Pub.  95-567.  92  Slat.  2405  (47 
U.S.C.  390  394). 

Subpart  A — General 

§  2301.1  Purpose  and  scope. 

These  regulations  prescribe  policies 
and  procedures  to  insure  the  fair,  equi¬ 
table  and  uniform  treatment  of  appli¬ 
cations  for  planning  and  construction 
grants  for  public  telecommunications 
facilities.  They  implement  the  provi¬ 
sions  of  Part  IV  of  Title  III  of  the 
Communications  Act  of  1934.  as 
amended  by  the  Public  Telecommuni¬ 
cations  Financing  Act  of  1978  (47 
U.S.C.  Sections  390-94)  (Act). 

$2301.2  Other  pertinent  rules  and  regula¬ 
tions. 

(a)  Other  rules  and  regulations  per¬ 
tinent  to  applications  for  the  oper¬ 
ation  of  noncommercial  educational 
broadcast  stations  and  public  broad¬ 
cast  stations  are  contained  in  the  rules 
and  regulations  of  the  Federal  Com¬ 
munications  Commission.  47  CFR  Part 
1  (Practice  and  Procedure);  Part  2 
(Frequency  Allocations  and  Radio 
Treaty  Matters:  General  Rules  and 
Regulations);  Part  17  (Construction. 
Marking,  and  Lighting  of  Antenna 
Structures);  Part  3.  Subpart  E  (Televi¬ 
sion  Broadcasting  Stations);  Part  73 
(Radio  Broadcast  Services);  and  Part 
74  (Experimental  Auxiliary  and  Spe¬ 
cial  Broadcast  and  Other  Program 
Distribution  and  Services). 

§2301.3  Definitions. 

(a)  Tiie  following  terms  shall  have 
the  following  meanings  when  used  in 
this  part: 

(1)  “Act”  means  Part  IV  of  Title  III 
of  the  Communications  Act  of  1934,  as 
amended  (47  U.S.C.  Sections  390-94). 

(2)  The  term  "Administrator”  means 
the  Administrator  of  the  National 
Telecommunications  and  Information 
Administration.  U.S.  Department  of 
Commerce. 

(3)  The  term  “construction"  (as  ap¬ 
plied  to  public  telecommunications 
facilities)  means  acquisition  (including 
acquisition  by  lease),  installation,  and 
modernization  of  public  telecommuni¬ 
cations  facilities  and  planning  and  pre¬ 
paratory  steps  incidental  to  any  such 
acquisition,  installation,  or  moderniza¬ 
tion. 

(4)  The  term  “noncommercial  educa¬ 
tional  and  cultural  radio  and  television 
programs”  means  educational,  commu¬ 
nity  sendee,  public  sendee,  public  af¬ 
fairs  and  cultural  programs  of  benefit 
to  the  area  or  community  to  be  served 
by  a  public  telecommunications  entity; 
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(5)  The  terms  “noncommercial  edu¬ 
cational  broadcast  station"  and 
“public  broadcast  station”  means  a 
television  or  radio  broadcast  station 
which— 

(i)  Under  the  rules  and  regulations 
of  the  Federal  Communications  Com¬ 
mission  in  effect  on  the  effective  date 
of  enactment  of  the  Public  Telecom¬ 
munications  Financing  Act.  is  eligible 
to  be  licensed  by  the  Commission  as  a 
noncommercial  educational  radio  or 
television  broadcast  station  and  which 
is  owned  and  operated  by  a  public 
agency  or  nonprofit  private  founda¬ 
tion.  corporation,  or  association;  or 

(ii)  Is  owned  and  operated  by  a  mu¬ 
nicipality  and  which  transmits  only 
noncommercial  programs  for  educa¬ 
tional  purposes. 

(6)  The  term  “noncommercial  tele¬ 
communications  entity”  means  any  en¬ 
terprise  which— 

(i)  Is  owned  and  operated  by  a  State, 
a  political  or  special  purpose  subdivi¬ 
sion  of  a  State,  a  public  agency,  or  a 
nonprofit  private  foundation,  corpora¬ 
tion  or  association;  and 

(ii)  Has  been  organized  primarily  for 
the  purpose  of  disseminating  audio  or 
video  noncommercial  educational  and 
cultural  programs  to  the  public  by 
means  other  than  a  primary  television 
or  radio  broadcast  station,  including, 
but  not  limited  to.  coaxial  cable,  opti¬ 
cal  fiber,  broadcast  translators,  cas¬ 
settes.  discs,  microwave  or  laser  trans¬ 
mission  through  the  atmosphere. 

(7)  The  term  “nonprofit"  (as  applied 
to  any  foundation,  corporation,  or  as¬ 
sociation)  means  a  foundation,  corpo¬ 
ration.  or  association,  no  part  of  the 
net  earning  of  which  inures,  or  may 
lawfully  inure,  to  the  benefit  of  any 
private  shareholder  or  individual. 

(8)  The  term  “preoperational  ex¬ 
penses”  means  all  nonconstruclion 
costs  incurred  by  new  telecommunica¬ 
tions  entities  before  the  date  on  which 
they  began  providing  service  to  the 
public,  and  all  nonconstruction  costs 
associated  with  the  expansion  of  exist¬ 
ing  entities  before  the  date  on  which 
such  expanded  capacity  is  activated, 
except  that  such  expenses  shall  not  in¬ 
clude  any  portion  of  the  salaries  of 
any  personnel  employed  by  an  operat¬ 
ing  public  telecommunications  entity. 

(9)  The  term  “public  broadcasting 
entity”  means  the  Corporation  for 
Public  Broadcasting,  any  licensee  or 
permittee  of  a  public  broadcasting  sta¬ 
tion.  or  any  nonprofit  institution  en¬ 
gaged  primarily  in  the  production,  ac¬ 
quisition.  distribution  or  dissemination 
of  educational  and  cultural  television 
or  radio  programs. 

(10)  The  term  “public  telecommuni¬ 
cations  entity”  means  any  enterprise 
which— 

(i)  Is  a  public  broadcast  station  or  a 
noncommercial  telecommunications 
entity;  and 
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(ii)  Disseminates  public  telecommu¬ 
nications  services  to  the  public. 

(11)  The  term  "public  telecommuni¬ 
cations  facilities”  means  apparatus 
necessary  for  production,  interconnec¬ 
tion.  captioning,  broadcast  or  other 
distribution  of  programming,  includ¬ 
ing  but  not  limited  to.  studio  equip¬ 
ment.  cameras,  microphones,  audio 
and  video  storage  of  reproduction 
equipment,  or  both,  signal  processors 
and  switches,  towers,  antennas,  trans¬ 
mitters,  translators,  microwave  equip¬ 
ment,  mobile  equipment,  satellite  com¬ 
munications  equipment,  instructional 
television  fixed  service  equipment 
(ITFS),  subsidiary  communications  au¬ 
thorization  (SCA)  transmitting  and  re¬ 
ceiving  equipment,  cable  television 
equipment,  video  and  audio  cassettes 
and  discs,  optical  fiber  communica¬ 
tions  equipment  and  other  means  of 
transmitting,  emitting,  storing  and  re¬ 
ceiving  images  and  sounds  or  intelli¬ 
gence.  except  that  such  term  does  not 
include  the  buildings  to  house  such 
apparatus  (other  than  small  equip¬ 
ment  shelters  which  are  part  of  satel¬ 
lite  earth  stations,  translators,  micro- 
wave  interconnection  facilities  and 
similar  facilities). 

(12)  The  term  "public  telecommuni¬ 
cations  services”  means  noncommer¬ 
cial  educational  and  cultural  radio  and 
television  programs,  and  related  non¬ 
commercial  instructional  or  informa¬ 
tional  material  that  may  be  transmit¬ 
ted  by  means  of  electronic  communica¬ 
tions. 

(13)  The  term  "Secretary"  means 
the  Secretary  of  Commerce. 

(14)  The  term  “State”  includes  the 
District  of  Columbia,  the  Common¬ 
wealth  of  Puerto  Rico,  the  Virgin  Is¬ 
lands.  Guam.  American  Samoa,  the 
Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands. 

(15)  The  term  “system  of  public  telq» 
communications  entities”  means  any 
combination  of  public  telecommunica¬ 
tions  entities  acting  cooperatively  to 
produce,  acquire  or  distribute  pro¬ 
grams.  or  to  undertake  related  activi¬ 
ties. 

Subpart  6 — Eligibility  and  Application 
Procedures 

§2301.1  Eligible  applicants. 

(a)  Applications  for  funding  under 
the  Act  may  only  be  filed  by: 

(1) A  public  or  noncommercial  edu¬ 
cational  broadcast  station. 

(2)  A  noncommercial  telecommuni¬ 
cations  entity. 

(3)  A  system  of  public  telecommuni¬ 
cations  entities. 

(4)  A  nonprofit  foundation,  corpora¬ 
tion.  institution  or  association  orga¬ 
nized  primarily  for  educational  or  cul¬ 
tural  purposes. 

(5)  A  State  or  local  government  or 
agency  or  a  political  or  special  purpose 
subdivision  of  a  State. 


FEDERAL  REGISTER.  VOL  44,  NO.  48— FRIDAY.  MARCH  9.  1979 


13270 


PROPOSED  RULES 


(b)  Applicants  whose  proposals  re¬ 
quire  Federal  Communications  Com¬ 
mission  authorizations  must  be  eligible 
to  receive  such  authorization. 

§2301.5  Application  for  financial  assist¬ 
ance. 

(a)  All  applications  for  funding 
under  the  Act  shall  be  made  on  an  ap¬ 
proved  National  Telecommunications 
and  Information  Administration 
(NTIA)  form  and  each  application 
shall  be  signed  by  an  officer  of  the  ap¬ 
plicant. 

(1)  Approved  forms  may  be  obtained 
from  the  Public  Telecommunications 
Facilities  Division.  NTIA /DOC,  Room 
296A,  1325  G  Street,  N.W.,  Washing¬ 
ton,  D  C.  20005. 

(b)  An  applicant  may  amend  its  ap¬ 
plication  or  submit  additional  informa¬ 
tion  at  any  time  up  to  45  calender  days 
after  the  closing  date  published  pursu¬ 
ant  to  §  2301.9  of  the  Rules. 

(c)  Radio,  television  and  non-broad¬ 
cast  applications  must  be  submitted 
separately.  Where  sharing  of  a  major 
component  ( e.g .,  a  tower)  is  justified, 
the  cost  of  the  shared  equipment  must 
be  pro-rated  between  applications. 

(d)  If  an  environmental  impact  or 
narrative  statement  is  required  to  be 
filed  in  connection  with  the  proposed 
project  by  any  Federal,  State  or  local 
law  or  regulation,  a  copy  must  be  sub¬ 
mitted  with  the  application. 

§  2301.fi  Assurances. 

No  project  will  be  approved  unless 
the  applicant  has  provided  in  the  ap¬ 
plication  information  to  establish  to 
the  Administrator’s  satisfaction  that: 

(a)  The  applicant  is  an  eligible  entity 
under  Section  392(a)(1)  of  the  Act  and 
that  it  has  authority  to  plan,  construct 
and  operate  the  public  telecommunica¬ 
tions  facility  for  which  funds  are  re¬ 
quested; 

(b)  The  public  telecommunications 
facility  will  be  controlled  by  the  appli¬ 
cant; 

(c)  The  public  telecommunications 
facility  will  be  used  only  for  the  provi¬ 
sion  of  public  telecommunications 

services; 

(d)  <1)  Necessary  funds  lo  construct, 
operate  and  maintain  the  public  tele¬ 
communications  facility  will  be  availa¬ 
ble  when  needed; 

<2)  All  non-Federal  financial  sources 
available  for  the  project  have  been 
taken  into  account,  and  the  non-Fed¬ 
eral  share  stated  by  the  applicant  as 
being  available  for  use  in  the  project  is 
the  maximum  contribution  available 
from  such  sources; 

(3)  PTFP  funds  and  any  monies  gen¬ 
erated  through  the  use  of  PTFP- 
funded  facilities  shall  be  used  solely 
for  noncommercial  public  telecommu¬ 
nications  purposes,  as  proposed  in  the 
application; 


(e)  The  applicant  has  participated  in 
comprehensive  planning  for  its  pro¬ 
posed  facility  in  the  area  to  be  served, 
including  an  evaluation  of  alternative 
technologies  and  coordination  with 
State  educational  television,  radio  and 
telecommunications  agencies,  if  any; 

(f)  The  applicant  will  make  the  most 
economical  and  efficient  use  of  the 
grant; 

(g)  The  applicant  holds  or  will  hold 
appropriate  title  or  lease  to  the  site  or 
sites  on  which  apparatus  proposed  in 
the  project  will  be  operated,  including 
the  right  to  construct,  maintain,  oper¬ 
ate  and  remove  such  apparatus,  suffi¬ 
cient  to  assure  continuity  of  operation 
of  the  facility  for  a  period  of  10  years 
following  completion  of  the  project; 

(h)  No  person  shall,  on  the  grounds 
of  race,  color  or  national  origin,  be  ex¬ 
cluded  from  participation  in,  be  denied 
the  benefits  of  or  otherwise  be  sub¬ 
jected  to  discrimination  under  any 
program  or  activity  for  which  the  ap¬ 
plicant  receives  funding  under  this 
Act.  (Title  VI  of  the  Civil  Rights  Act 
of  1964  as  implemented  by  DOC  regu¬ 
lations.  15  CFR  §§8.1-. 15.); 

(i)  No  person  shall,  on  the  basis  of 
sex,  be  excluded  from  participation  in, 
be  denied  the  benefits  of  or  be  subject¬ 
ed  to  discrimination  under  any  educa¬ 
tional  program  or  activity  for  which 
the  applicant  receives  funding  under 
the  Act.  (Title  IX  of  the  Education 
Amendments  of  1972,  as  amended.); 
and 

(j)  No  otherwise  qualified  individual 
shall,  solely  by  reason  of  handicap,  be 
excluded  from  the  participation  in,  be 
denied  of  benefits  of  or  be  subjected  to 
discrimination  under  any  program  or 
activity  for  which  the  applicant  re¬ 
ceives  funding  under  this  Act  (Section 
504  of  the  Rehabilitation  Act  of  1973, 
as  amended). 

§2301.7  Deferred  applications. 

(a)  An  application  which  has  been 
accepted  for  filing  may  be  deferred  for 
funding  until  a  succeeding  fiscal  year. 
In  the  event  that  the  Administrator 
defers  an  application,  prompt  written 
notification  of  that,  action,  together 
with  an  explanation  for  the  deferral, 
will  be  given  to  the  applicant. 

(b)  An  applicant  may  reactivate  a  de¬ 
ferred  application  if  the  stated  pur¬ 
pose  of  the  application  has  not  sub¬ 
stantially  changed. 

(c)  To  reactivate  a  deferred  applica¬ 
tion,  the  applicant  must  notify  the  Ad¬ 
ministrator.  in  writing,  that  it  wishes 
the  application  to  be  reconsidered. 
Notice  must  be  given  before  the  clos¬ 
ing  date  specified  by  the  Administra¬ 
tor  pursuant  to  §2301.9  of  the  Rules 
for  the  filing  of  current  fiscal  year  ap¬ 
plications.  An  original  and  one  copy  of 
the  notice  must  be  filed. 

(d)  Any  notice  given  under  Subsec¬ 
tion  (c)  must  be  accompanied  by  the 


following  information  contained  in  the 
form  of  a  signed  amendment  to  the  de¬ 
ferred  application: 

(1)  Pages  1  and  2  and  the  brief  nar¬ 
rative  description  of  the  proposal  sub¬ 
mitted  on  the  current  application 
form; 

(2)  An  update  of  availability  of  oper¬ 
ating  funds  and  the  necessary  rion- 
Federal  share  of  the  project; 

(3)  A  revised  listing  of  current  eligi¬ 
ble  project  costs,  if  necessary; 

(4)  A  current  inventory  of  all  public 
telecommunications  facilities  owned 
by  the  applicant.  Applicants  having 
previously  submitted  an  inventory 
need  only  submit  updating  informa¬ 
tion; 

(5)  A  five-year  plan  outlining  the  ap¬ 
plicant's  projected  facilities  require¬ 
ments,  and  the  projected  costs  of  such 
facilities.  Applicants  having  previously 
submitted  a  five-year  plan  may  submit 
any  approved  amendments  including 
updating  the  dates  to  include  the  cur¬ 
rent  year; 

(6)  Current  information  relating  to 
the  applicant's  evaluation  of  alternate 
technologies  currently  available  in  the 
service  area  and  the  extent  to  which 
there  is  no  duplication  of  services; 

(7)  If  special  consideration  is  re¬ 
quested  under  Section  392(f)  of  the 
Act,  current  information  detailing  (he 
basis  for  the  request;  and 

(8)  Such  other  information  as  the 
Administrator  considers  necessary. 

§2301.8  Federal  Communications  Com¬ 
mission  authorization. 

(a)  Each  applicant  whose  project  re¬ 
quires  Federal  Communications  Com¬ 
mission  authorization  must  file  an  ap¬ 
plication  for  that  authorization  on  or 
before  the  closing  date  for  filing  the 
funding  application. 

(b)  Any  Federal  Communications 
Commission  authorization  required 
for  the  project  must  be  in  the  name  of 
the  applicant. 

(c)  If  the  project  is  to  be  associated 
with  an  existing  station.  Federal  Com¬ 
munications  Commission  operating  au¬ 
thority  for  that  station  must  be  cur¬ 
rent  and  valid. 

(d)  For  any  project  requiring  a  new 
authorization  or  authorizations  from 
the  Federal  Communications  Commis¬ 
sion,  the  applicant  must  file  with  the 
Administrator  a  copy  of  each  Federal 
Communications  Commission  applica¬ 
tion  and  any  amendments  thereto. 

(e)  If  the  applicant  fails  to  file  a  re¬ 
quired  Federal  Communications  Com¬ 
mission  application  or  applications  by 
any  closing  date  established  pursuant 
to  §  2301.9  of  these  Rules,  or  if  the 
Federal  Communications  Commission 
returns,  dismisses  or  denies  an  applica¬ 
tion  required  for  the  project,  or  any 
part  thereof,  or  for  the  operation  of 
the  station  with  which  the  project  is 
associated,  the  Administrator  may 
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return  the  application  for  Federal  fi¬ 
nancial  assistance  to  the  applicant. 

(f)  No  grant  will  be  awarded  until 
confirmation  has  been  received  from 
the  Federal  Communications  Commis¬ 
sion  that  any  necessary  authorization 
will  be  issued. 

§  2:101.9  Closing  date. 

The  Administrator  shall  select  and 
publish  in  the  Federal  Register  a  date 
by  which  applications  for  funding  in  a 
current  fiscal  year  are  to  be  filed. 

§  2301.10  Where  to  file;  number  of  copies. 

All  applications  for  grants  shall  be 
filed  with  the  Public  Telecommunica¬ 
tions  Facilities  Division.  NTIA.  Room 
296A.  1325  G  Street.  N.W..  Washing¬ 
ton.  D.C.  20005.  An  original  and  one 
copy  of  the  application  and  supporting 
documents  shall  be  filed;  and  any  sub¬ 
sequent  amendments  shall  be  filed  in 
duplicate. 


§2301.11  Publication. 

(a)  Applicants  shall  cause  to  be  pub¬ 
lished  in  a  newspaper  of  general  circu¬ 
lation  in  the  community  to  be  servied. 
a  notice  that  it  has  tendered  an  appli¬ 
cation  for  a  Federal  grant  under  the 
Act.  that  it  has  tendered  substantial 
amendment  to  a  pending  application 
or  that  it  has  requested  renewed  con¬ 
sideration  of  a  deferred  application. 

(b)  The  notice  shall  be  published 
once  a  week  for  two  consecutive  weeks 
within  the  three  week  period  following 
the  Federal  Register  publication  of 
the  acceptance  of  the  application  by 
NTIA.  Proof  of  publication  shall  be 
submitted  to  NTIA  in  duplicate. 

(c)  The  notice  shall  contain  substan¬ 
tially  the  same  information  as  the 
Federal  Register  notice  of  acceptance 
for  filing  Including  the  invitation  to 
file  comments  with  the  Administrator. 

§  2301.12  Service  of  application*. 

(a)  Any  State  or  local  agencies 
having  jurisdiction  over  the  develop¬ 
ment  of  broadcast  and/or  nonbroad¬ 
cast  telecommunications  in  the  State 
and  the  community  to  be  served  by 
the  proposed  facility,  shall  be  served 
with  one  copy  of  the  application  and 
all  subsequent  amendments.  This  re¬ 
quirement  applies  to  both  planning 
and  construction  grant  applications 
and  service  shall  be  made  within  two 
weeks  of  the  tendering  of  an  applica¬ 
tion  to  NTIA. 

(b)  In  the  case  of  a  construction 
grant  for  which  Federal  Communica¬ 
tions  Commission  authorization  is  re¬ 
quired,  a  copy  of  the  application  and 
all  subsequent  amendments  shall, 
within  two  weeks  of  tendering  the  ap¬ 
plication  to  NTIA,  be  filed  with: 

(1)  The  Secretary.  Federal  Commu¬ 
nications  Commission.  Washington, 
D.C.  20554;  and 


(2)  The  State  educational  television, 
radio  or  telecommunications  agency,  if 
any.  in  the  State  in  which  the  channel 
associated  with  the  project  is  assigned 
by  the  Federal  Communications  Com¬ 
mission.  or.  if  the  channel  in  question 
is  assigned  jointly  to  communities  in 
different  States,  upon  the  State 
agency,  if  any.  in  each  of  such  States. 

(3)  Each  applicant  must  also  give 
written  notice  of  the  filing  of  the  ap¬ 
plication  to  the  State  educational  tele¬ 
vision.  radio  or  telecommunications 
agency,  if  any.  in  any  State,  any  part 
of  which  is  within  the  service  area  of 
the  proposed  facility. 

§  2301.13  Acceptance  of  applications. 

(a)  Applications  tendered  for  filing 
with  the  Administrator  will  be  given  a 
preliminary  examination.  Those  found 
to  be  complete  and  in  accordance  with 
the  provisions  of  this  part  will  be  ac¬ 
cepted  for  filing.  Applications  which 
are  not  complete  or  which  are  deter¬ 
mined  to  be  not  in  accordance  with 
the  provisions  of  this  part  will  not  be 
accepted  for  filing  and  will  b  returned 
to  the  applicant;  Provided,  That 
within  30  days  of  such  return,  the  ap¬ 
plicant  may  file  with  the  Administra¬ 
tor  a  petition  pursuant  to  §  2301.33. 

(b)  Applications  proposing  projects 
which  require  authorization  from  the 
Federal  Communications  Commission 
will  not  be  accpeted  for  filing  by  the 
Administrator  until  the  Federal  Com¬ 
munications  Commission  has  accepted 
the  necessary  application  for  filing. 

(c)  The  acceptance  of  applications 
for  filing,  as  provided  in  paragraph  (a) 
of  this  section,  is  a  procedure  designed 
for  making  preliminary  determina¬ 
tions  of  eligibility  and  for  providing 
the  opportunity  for  public  comment 
on  applications,  as  described  in 
§  2301.14.  Acceptance  of  an  application 
for  filing  does  not  preclude  subsequent 
return  or  disapproval  of  an  application 
if  it  is  found  to  be  not  in  accordance 
with  the  provisions  of  this  part  or  if 
the  applicant  fails  to  file  any  addition¬ 
al  information  requested  by  the  Ad¬ 
ministrator.  Acceptance  for  filing  does 
not  assure  that  application  of  being 
funded;  it  merely  qualifies  that  appli¬ 
cation  to  compete  for  funding  with 
other  applications  accepted  for  filing. 

§  2301.14  Comment*  on  application*. 

(a)  The  Administrator  will  publish 
notice  in  the  Federal  Register  of  the 
acceptance  for  filing  of  each  applica¬ 
tion  and  of  the  receipt  of  each  amend¬ 
ment  w'hich  substantially  changes  the 
proposed  project. 

Cb)  Within  30  calendar  days  from 
the  date  on  which  notice  is  published 
in  the  Federal  Register  of  the  accept¬ 
ance  for  filing  of  an  application  or  a 
substantial  amendment  to  an  applica¬ 
tion.  any  interested  party  may  file 
comments  with  the  Administrator  sup¬ 


porting  or  opposing  the  application  or 
amendment,  setting  forth  the  grounds 
for  support  or  opposition,  accompa¬ 
nied  by  a  certification  that  a  copy  of 
the  comments  has  been  mailed  to  the 
applicant. 

(c)  Within  30  calendar  days  from  the 
last  day  for  filing  such  comments,  the 
applicant  may  file  a  reply  to  any  com¬ 
ments  opposing  its  application  or  an 
amendment. 

(d)  The  time  periods  referred  to  in 
Subsections  (b)  and  (c)  may  be  ex¬ 
tended  by  the  Administrator  if  good 
cause  is  shown. 

§  2301.15  Distribution  of  fund*. 

With  respect  to  applications  accept¬ 
ed  for  filing  pursuant  to  §  2301.13.  the 
Administrator  may  at  any  time  estab¬ 
lish  limitations  on  the  maximum 
amount  of  Federal  grants  which  may 
be  approved  for  projects  situated  in 
each  of  the  several  States  in  order  to 
assure  an  equitable  distribution  of 
funds  among  the  States  for  any  fiscal 
year. 

§2301.16  Coordination  with  interested 
agencies  and  organization*. 

In  acting  on  applications  and  carry¬ 
ing  out  other  responsibilities  under 
the  Act.  the  Administrator  may  con¬ 
sult  with: 

(a)  The  Federal  Communications 
Commission  with  respect  to  functions 
which  are  of  interest  to  or  affect  func¬ 
tions  of  the  Federal  Communications 
Commission; 

<b)  The  Corporation  for  Public 
Broadcasting  with  respect  to  functions 
which  are  of  Interest  to  or  affect  the 
functions  of  the  Corporation;  and 

(c)  Other  agencies,  organizations 
and  institutions  administering  pro¬ 
grams  which  may  be  coordinated  ef¬ 
fectively  with  Federal  assistance  pro¬ 
vided  under  the  Act. 

§  2301.17  Funding  criteria  for  con*truc- 
tion  application*. 

In  order  to  achieve  the  objectives  of 
Section  393  of  the  Act,  the  Adminis¬ 
trator.  in  determining  whether  to  ap¬ 
prove  a  construction  grant  application, 
in  whole  or  in  part,  and  the  amount  of 
such  grant,  or  whether  to  defer  action 
on  such  an  application,  will  consider, 
in  addition  to  how  well  the  applicant 
has  satisfied  the  assurances  of  Section 
392(a)  of  the  Act.  the  following  factors 
(the  order  of  listing  implies  no  prior¬ 
ity): 

(a)  The  priorities  set  forth  in  the 
Act  and  §  2301.20  of  the  Rules: 

(b)  The  adequacy  and  continuity  of 
financial  resources  for  long-term  oper¬ 
ational  support,  which  assures  the  ap¬ 
plicant's  continual  service  to  the  com¬ 
munities  within  the  service  area;  and 
the  availability  of  necessary  funds  for 
capital  expenditures; 
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Cc)  The  extent  to  which  non-Federal 
funds  will  be  used  to  meet  the  total 
cost  of  the  project; 

(d)  The  extent  to  which  the  appli¬ 
cant  has: 

(1)  Evaluated  alternate  technologies, 
the  bases  upon  which  decisions  were 
made  as  to  the  technology  to  be  uti¬ 
lized  and  the  extent  to  which  the  pro¬ 
posed  service  will  not  duplicate  service 
already  available; 

(2)  Assessed  plans  to  meet  the  specif¬ 
ic  educational,  informational  and  cul¬ 
tural  needs  of  the  total  community  to 
be  served  by  the  proposed  telecommu¬ 
nications  service; 

(3)  Designed  the  proposed  service  to 
help  meet  the  assessed  needs: 

(4)  Provided  for  the  total  community 
seized  to  participate  in  the  planning 
for  and  implementation  of  the  pro¬ 
posed  service; 

(5)  Provided  opportunities  for  the  in¬ 
tended  audiences  to  use  the  proposed 
service;  and 

(6)  Provided  meaningful  documenta¬ 
tion  of  community  support  for  the 
service  to  be  provided  (such  as  letters 
from  agencies  for  whom  the  applicant 
produces  or  will  produce  programs  or 
other  materials  and  from  key  elected/ 
appointed  policy-making  officials). 

(e)  The  extent  to  which  the  evidence 
supplied  in  the  project  reasonably  as¬ 
sures  an  increase  in  minority  and 
women’s  control  of,  operation  of  and 
participation  in  public  teiecommuni- 
caitons  entities:  and  the  extent  to 
which  similar  concerns  of  handicapped 
individuals  have  been  taken  into  con¬ 
sideration; 

(f)  The  extent  to  which  the  various 
items  of  eligible  apparatus  proposed 
are  necessary  to,  and  capable  of, 
achieving  the  objectives  of  the  project 
and  will  permit  the  most  efficient  use 
of  the  grant  funds  in  serving  the  pro¬ 
posed  total  community; 

(g)  The  extent  to  which  the  eligible 
equipment  requested  meets  current 
telecommunications  industry  perform¬ 
ance  standards; 

(h)  The  extent  to  which  the  appli¬ 
cant  will  have  available  sufficient 
qualified  staff,  and  will  provide  serv¬ 
ices  of  professional  quality; 

(i)  The  extent  to  which  the  appli¬ 
cant  has  planned  and  coordinated  the 
proposed  services  with  other  telecom¬ 
munications  entities  in  the  service 
area; 

(j)  The  extent  to  which  the  project 
implements  local,  Statewide  or  region¬ 
al  public  telecommunications  systems 
plans,  if  any: 

(k)  The  extent  to  which  the  appli¬ 
cant's  proposed  five-year  facilities  plan 
required  by  Section  392(a)  of  the  Act 
is  practical,  financially  affordable  and 
consistent  with  the  intent  of  the  Act 
and  Regulations:  and 


(1)  The  approval  by  the  Federal 
Communications  Commission  of  any 
necessary  authorization. 

§2301.18  Funding  criteria  for  planning 
applications. 

In  order  to  achieve  the  objectives  of 
Section  393  of  the  Act,  the  Adminis¬ 
trator,  in  determining  whether  to  ap¬ 
prove  a  planning  grant  application,  in 
whole  or  in  part,  and  the  amount  of 
such  grant,  or  whether  to  defer  action 
on  such  an  application,  will  consider, 
in  addition  to  how  well  the  applicant 
has  satisfied  the  assurances  of  Section 
392(a)  of  the  Act,  the  following  factors 
(the  order  of  listing  implies  no  prior¬ 
ity): 

(a)  The  extent  to  which  the  appli¬ 
cant's  interests  and  purposes  are  rele¬ 
vant  to  the  proposed  planning, 

(b)  The  qualifications  of  the  pro¬ 
posed  planner  to  provide  a  public  tele¬ 
communications  facilities  plan; 

(c)  The  extent  to  which  the  plan¬ 
ning  project’s  procedural  design  will 
assure  adequate; 

(1)  Knowledge  of  the  needs  of  the 
area  to  be  served: 

(2)  Financial,  human  and  support  re¬ 
sources  necessary  to  conduct  the  plan; 

(3)  Public  awareness  of  and  partici¬ 
pation  in  the  proposed  planning; 

(4)  Coordination  with  other  telecom¬ 
munications  entities  at  the  local,  state, 
regional  and  national  levels; 

(5)  Evaluation  of  alternate  technol¬ 
ogies  and  duplication  of  services:  and 

(6)  Participation  by  minorities  and 
women 

(d)  The  extent  to  which  the  com¬ 
pleted  plan  incorporates  provision  for 
implementing  the  proposed  telecom¬ 
munications  service  and  addresses  the 
funding  objectives  of  the  Act  (i.c.,  en¬ 
gineering.  legal,  site  preparation 
(leases,  land  acquisition,  etc.),  con¬ 
struction,  five-year  plan  of  proposed 
services,  appropriate  facilities  and  op¬ 
eration  (fiscal  resources,  staff,  etc.)). 

(e)  The  extent  to  which  the  pro¬ 
posed  procedure  and  timetable  are  fea¬ 
sible  and  can  achieve  the  expected  re¬ 
sults. 

§  2301.19  Action  on  applications. 

(a)  After  consideration  of  an  applica¬ 
tion  that  has  been  accepted  for  filing, 
any  comments  and  replies  filed  by  in¬ 
terested  parties  and  any  other  rele¬ 
vant  information,  the  Administrator 
will  take  one  of  the  following  actions: 
select  the  application  for  funding,  in 
whole  or  in  part;  defer  the  application 
for  subsequent  consideration  pursuant 
to  §2301.7  of  the  Rules;  or  return  the 
application  to  the  applicant:  Provided, 
That  when  the  Administrator  returns 
an  application,  the  Administrator  will 
notify  the  applicant  of  the  gorunds 
and  reasons  therefor. 

(b)  Upon  the  Administrator's  ap¬ 
proval  or  deferral,  in  whole  or  in  part. 


of  an  application,  the  Administrator 
will  inform: 

( 1 )  The  applicant; 

(2)  Each  State  educational  televi¬ 
sion,  radio  or  telecommunications 
agency,  if  any,  in  any  State,  any  pari 
of  which  lies  within  the  senior  area  of 
the  applicant’s  facility; 

(3)  The  Federal  Communications 
Commission;  and 

(4)  The  Corporation  for  Public 
Broadcasting. 

(c)  If  the  Administrator  awards  a 
grant,  the  grant  award  document  shall 
include  grant  terms  and  conditions  set 
forth  in  Subpart.  D  of  the  Rules  and 
whatever  other  provisions  are  required 
by  Federal  law  or  regulations,  or  may 
be  deemed  necessary  or  desirable  for 
the  achievement  of  the  purposes  of 
the  program. 

Subport  C — Pricritios  Among  Applications  end 
the  Role  of  Minorities  and  Women 

§2301.20  Program  priorities. 

(a)  The  following  objectives,  listed  in 
order  of  priority,  shall  govern  the  Ad¬ 
ministrator’s  determination  to  fund  an 
application  and  the  amount  of  the 
grant  awarded: 

(1)  Whether  the  application  will  pro¬ 
vide  new  public  telecommunications 
facilities  to  extend  service  to  areas  not 
currently  receiving  such  services. 

(2)  Whether  the  application  will 
result  in  the  expansion  of  service  areas 
of  existing  public  telecommunications 
entities. 

(3)  Whether  the  application  will 
result  in  the  improvement  of  the  capa¬ 
bilities  of  existing  public  broadcast 
stations  to  provide  public  telecommu¬ 
nications  services. 

(b)  Notwithstanding  the  priorities 
among  applications  listed  in  Subsec¬ 
tion  (a),  the  Administrator  may  utilize 
any  remaining  appropriated  funds  to 
award  grants  to  applicants  who  are 
otherwise  eligible  for  funding  but  do 
not  fall  within  any  of  the  statutory 
priorities.  Grants  made  pursuant  to 
this  subsection,  must  fulfill  the  overall 
objectives  of  the  Act. 

§2301.21  Special  consideration. 

In  assessing  applications,  the  Admin¬ 
istrator  will  give  special  consideration 
to  applications  which  foster  control  of. 
operation  of  and  participation  in 
public  telecommunications  entities  by 
minorities  and  women. 

Subpart  D — Federal  Financial  Participation  and 
Conditions  of  Federal  Gront 

§2301.22  Amount  of  federal  grant. 

(a)  Planning  grants.  A  Federal  grant 
award  for  the  planning  of  a  public 
telecommunications  facility  shall  be  in 
an  amount  determined  by  the  Admin¬ 
istrator  and  set  forth  In  the  grant 
award  document. 
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(1)  The  Administrator  may  provide 
up  to  100  percent  of  the  funds  neces¬ 
sary  for  the  planning  of  a  public  tele¬ 
communications  facility  which  is  eligi¬ 
ble  for  construction  grant  funding. 

(2)  Two  copies  of  any  study  conduct¬ 
ed  in  whole  or  in  part  with  funds  pro¬ 
vided  under  this  program  shall 
promptly  be  provided  to  the  Adminis¬ 
trator.  Copies  of  studies  shall  be 
served  on  the  Public  Telecommunica¬ 
tions  Facilities  Division,  NTIA,  Room 
296A,  1325  O  Street,  N.W.,  Washing¬ 
ton.  D.C.  20005. 

(b)  Construction  Grants.  A  Federal 
grant  award  for  the  construction  of  a 
public  telecommunications  facility 
shall  be  an  amount  determined  by  the 
Administrator  and  set  forth  in  the 
grant  award  document,  except  that 
such  amount  shall  not  exceed  75  per¬ 
cent  of  the  amount  determined  by  the 
Administrator  to  be  the  reasonable 
and  necessary  cost  of  such  project. 

(c)  No  part  of  the  grantee's  match¬ 
ing  share  of  the  eligible  project  costs 
may  be  met  with  funds  supplied  by 
Federal  departments  and  agencies  or 
the  Corporation  for  Public  Broadcast¬ 
ing  except  where  the  use  of  such 
funds  to  meet  a  Federal  matching  re¬ 
quirement  is  specifically  and  expressly 
authorized  by  Federal  statute. 

(d)  If  the  actual  costs  incurred  in 
completing  the  project  are  less  than 
the  estimated  costs  which  constituted 
the  basis  for  the  Administrator’s  de¬ 
termination  of  the  Federal  grant 
award,  the  amount  of  the  final  grant 
shall  be  that  amount  of  the  actual 
total  project  cost  remaining  after  de¬ 
ducting  the  amount  of  local  matching 
funds  used  as  a  basis  for  the  grant 
award  at  the  time  of  project  approval 
(including  the  fair  market  value  of 
gifts,  if  any);  Provided,  That  in  no 
case  shall  the  final  Federal  grant 
exceed  the  Federal  grant  award. 

§  2301.23  Payment  of  Federal  grant. 

(a)  No  payments  under  any  award 
will  be  made  unless  and  until  the  re¬ 
cipient  complies  with  all  relevant  re¬ 
quirements  imposed  by  this  part.  Addi¬ 
tionally.  with  regard  to  public  telecom¬ 
munications  entities  requiring  a  Feder¬ 
al  Communications  Commission  au¬ 
thorization.  no  payments  will  be  made 
until  confirmation  has  been  received 
from  the  Federal  Communications 
Commission  that  any  necessary  au¬ 
thorization  has  been  granted. 

(b)  After  the  conditions  indicated  in 
Subsection  (a)  have  been  satisfied, 
payment  will  be  made  to  the  grantee 
in  such  installments  consistent  with 
construction  progress,  as  the  Adminis¬ 
trator  may  determine.  The  Adminis¬ 
trator  may  require  as  a  precondition 
to  any  such  payments,  site  visits  by 
representatives  of  NTIA  to  determine 
construction  progress. 


§  2301.24  Conditions  of  Federal  Grant. 

(a)  Each  Federal  grant  under  this 
part  shall  be  subject  to  the  conditions 
that  the  grantee  shall: 

(1)  Continue  to  meet  the  require¬ 
ments  set  forth  in  §§  2301.4  and  2301.5; 

(2)  Use  the  Federal  grant  funds  for 
the  purposes  for  which  the  grant  was 
made  and  for  the  items  of  apparatus 
and  other  expenditure  items  specified 
in  the  application  for  inclusion  in  the 
project,  except  that  the  grantee  may 
substitute  other  items  where  neces¬ 
sary  or  desirable  to  carry  out  the  pur¬ 
pose  of  the  project  as  approved  in  ad¬ 
vance  by  the  Administrator; 

(3)  Promptly  complete  the  project 
and  place  the  public  telecommunica¬ 
tions  facility  into  operation; 

(4)  Maintain,  during  construction  of 
the  project  and  for  10  years  after  com¬ 
pletion  of  the  project,  protection 
against  common  hazards  through  ade¬ 
quate  insurance  coverage  or  other 
equivalent  undertakings,  except  that, 
to  the  extent  the  applicant  follows  a 
different  policy  of  protection  with  re¬ 
spect  to  its  other  property,  the  appli¬ 
cant  may  extend  such  policy  to  appa¬ 
ratus  acquired  and  installed  under  the 
project; 

(5)  (i)  Permit  the  Administrator  and 
the  Comptroller  General  of  the 
United  States  or  their  duly  authorized 
representatives  access  for  the  purpose 
of  audit  and  examination  to  any 
books,  documents,  papers  and  records 
of  any  grantee  that  are  pertinent  to 
assistance  received  under  this  pro¬ 
gram. 

(ii)  Permit  inspections  by  the  Ad¬ 
ministrator,  or  the  Administrator’s 
duly  authorized  representatives,  of  the 
public  telecommunications  facilities 
acquired  with  Federal  financial  assist¬ 
ance  at  the  time  of  completion  of  the 
project  and  at  any  other  reasonable 
time  within  10  years  after  completion 
of  the  project. 

(iii)  In  carrying  out  the  authority 
conferred  in  this  Section,  the  Adminis¬ 
trator  and  the  Administrator’s  duly- 
authorized  representatives,  shall  re¬ 
quest  admission  for  inspection,  audits 
and  examinations  only  during  normal 
working  hours  of  the  grantee. 

§2301.25  Procurement  standards. 

(a)  Grantees  that  are  States,  politi¬ 
cal  or  special  purpose  subdivisions  of 
States  or  public  agencies  shall  adopt 
the  current  addition  of  Office  of  Man¬ 
agement  and  Budget  Circular  No.  A- 
102. 

(b)  Grantees  that  are  nonprofit  pri¬ 
vate  foundations,  corporations  or  asso¬ 
ciations  shall  adopt  the  current  edi¬ 
tion  of  Office  of  Management  and 
Budget  Circular  No.  A-110. 

§2301.26  Consolidated  procurement. 

(a)  In  order  to  obtain  quantity  dis¬ 
counts.  applicants  are  encouraged  to 


explore  with  other  applicants  the  con¬ 
solidated  procurement  of  public  tele¬ 
communications  facilities  with  pro¬ 
gram  funds.  Responsibility  for  the 
proper  disbursement  of  program  funds 
and  title  to  and  control  of  facilities 
purchased  pursuant  to  this  Section 
must  remain  with  the  individual  gran¬ 
tees.  This  Section  does  not  supersede 
or  modify  the  procurement  standards 
contained  in  Section  2301.25. 

(b)  Applicants  may  enter  into  consol¬ 
idated  purchase  agreements  at  any 
time.  Copies  of  agreements  must  be 
submitted  with  the  application  or  as 
an  amendment  and  may  be  used  to  es¬ 
tablish  that  the  applicants  will  make 
the  most  efficient  and  economical  use 
of  program  funds. 

(c)  If  a  group  of  applicants  agree  to 
a  consolidated  procurement,  a  written 
copy  of  the  agreement  must  be  sub¬ 
mitted  to  the  Administrator  before 
any  order  for  facilities  may  be  placed. 
The  Administrator  shall  promptly 
notify  the  applicants  of  the  approval 
or  disapproval  of  the  agreement. 

§  2301.27  Securing  the  Federal  interest. 

In  order  to  assure  that  the  Federal 
investment  in  public  telecommunica¬ 
tions  facilities  funded  under  the  Act 
will  continue  to  be  used  to  provide 
public  telecommunications  services  to 
the  public  during  the  10  period  of  Fed¬ 
eral  interest  in  the  event  of  a  grantee’s 
change  of  eligibility  status,  bankrupt¬ 
cy,  failure,  etc.,  grantees  shall  either: 

(a)  Obtain  and  keep  current  a  bond 
to  indemnify  the  Federal  Govern¬ 
ment’s  investment  in  their  public  tele¬ 
communications  facilities  during  fhe 
period  of  continuing  Federal  interest. 
The  bond  shall  be  in  an  amount  at 
least  equal  to  the  Federal  Govern¬ 
ment’s  contribution  to  the  cost  of  the 
facility  and  the  cost  of  the  bond  shall 
be  borne  by  the  grantee;  or 

(b)  Execute  and  record  a  document 
establishing  that  the  Federal  Govern¬ 
ment  has  a  priority  lien  on  any  facili¬ 
ties  purchased  with  funds  under  the 
Act  during  the  period  of  continuing 
Federal  interest.  The  document  shall 
be  recorded  where  liens  are  normally 
recorded  in  the  community  where  the 
facility  is  located  and  in  the  communi¬ 
ty  where  the  grantee’s  headquarters 
are  located. 

(c)  The  bond  and  annual  extensions 
or  a  certified  copy  of  the  recorded  lien 
shall  be  filed  with  the  Administrator. 

(d)  The  continuing  period  of  Federal 
interest  shall  be  no  less  than  10  years 
from  the  date  of  completion  of  the 
project.  In  addition,  for  grantees  that 
are  subsidiaries  of  or  affiliated  with 
churches  or  other  religious  organiza¬ 
tions,  facilities  purchased  in  whole  or 
in  part  with  program  funds  may  not 
be  utilized  for  any  religious  purpose. 
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§2301.28  Nondiscrimination. 

(a)  It  is  the  purpose  of  this  Section 
to  reflect  to  the  fullest  extent  possible 
NTIA’s  commitment  to  the  nondis¬ 
crimination  policies  of  the  Federal 
Government  as  expressed  in  the  sever¬ 
al  statutes.  Executive  Orders  and  mes¬ 
sages  of  the  President  dealing  with 
civil  rights  and  equality  of  opportuni¬ 
ty.  Discrimination  based  on  race,  color, 
national  origin,  sex  or  physical  handi¬ 
cap  shall  be  prohibited  by  all  grantees. 

(b)  NTIA  shall  enforce  Title  VI  of 
the  Civil  Rights  Act  of  1964,  as  imple¬ 
mented  by  Department  of  Commerce 
regulations,  15  CFR  Subtitle  A.  Part  8. 
which  is  hereby  incorporated  in  this 
part  by  reference. 

(c)  NTIA  shall  enforce  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended.  Department  of  Commerce 
implementing  regulations  have  not  yet 
been  adopted  but  will  be  incorporated 
by  reference  in  this  part  upon  their 
adoption. 

(d)  NTIA  shall  enforce  Section  504 
of  the  Rehabilitation  Act  of  1973,  as 
amended.  Department  of  Commerce 
implementing  regulations  have  been 
proposed.  43  FR  53765.  published  No¬ 
vember  17,  1978.  Final  regulations  will 
be  incorporated  by  reference  in  this 
part. 

(e)  Equal  Employment  Opportunity 
Program.  Each  applicant  shall  estab¬ 
lish,  maintain  and  carry  out  a  positive 
continuing  program  of  specific  prac¬ 
tices  designed  to  assure  equal  opportu¬ 
nity  in  every  aspect  of  facilities  em¬ 
ployment  policy  and  practice.  Under 
the  terms  of  its  program,  a  grantee 
shall: 

(1)  Define  the  responsibility  of  each 
level  of  management  to  insure  a  posi¬ 
tive  application  and  vigorous  enforce¬ 
ment  of  the  policy  of  equal  opportuni¬ 
ty,  and  establish  a  procedure  to  review 
and  control  managerial  and  supervi¬ 
sory  performance; 

(2)  Inform  its  employees  and  recog¬ 
nized  employee  organizations  of  the 
positive  equal  employment  opportuni¬ 
ty  policy  and  program  and  enlist  their 
cooperation; 

(3)  Communicate  the  equal  employ¬ 
ment  opportunity  policy  and  program 
and  its  employment  needs  to  sources 
of  qualified  applicants  without  regard 
to  race,  color,  national  origin,  sex  or 
physical  handicap  and  solicit  their  re¬ 
cruitment  assistance  on  a  continuing 
basis; 

(4)  Conduct  a  continuing  campaign 
to  exclude  every  form  of  prejudice  or 
discrimination  based  upon  race,  color, 
national  origin,  sex  or  physical  handi¬ 
cap  from  the  applicant's  personnel 
policies  and  working  conditions;  and 

(5)  Conduct  continuing  review  of  job 
structure  and  employment  practices 
and  adopt  positive  recruitment,  train¬ 
ing.  job  design  and  other  measures 
needed  in  order  to  insure  genuine 


equality  of  opportunity  to  participate 
fully  in  all  organizational  units,  occu¬ 
pations  and  levels  of  responsibility  in 
the  applicant. 

(f)  Each  Applicant  for  a  grant  shall 
file  with  the  Administrator,  as  part  of 
the  application,  an  action  plan  de¬ 
signed  to  provide  equal  employment 
opportunities  to  minorities,  women 
and  qualified  physically  handicapped 
individuals.  A  plan  need  not  be  filed 
by  an  applicant  having  less  than  five 
full-time  employees  or  whose  service 
area  contains  minorities  in  such  insig¬ 
nificant  numbers  that  an  action  plan 
would  not  be  meaningful.  In  the  latter 
situation,  a  statement  of  explanation 
must  be  filed. 

(g)  In  the  case  of  an  applicant  re¬ 
quiring  an  authorization  from  the 
Federal  Communications  Commission, 
a  copy  of  the  equal  employment  op¬ 
portunity  program  filed  with  that 
agency  shall  be  filed  with  the  Admin¬ 
istrator. 

(h)  Any  person  who  believes  that 
they  have  been  the  subject  of  discrimi¬ 
nation  prohibited  by  this  part  may  file 
a  written  complaint  with  the  Director, 
Public  Telecommunications  Facilities 
Division,  NTIA.  Room  296A,  1325  G 
Street.  N.W..  Washington.  D  C.  20005. 
Any  such  complaint  must  be  filed 
within  90  days  of  the  date  of  the  al¬ 
leged  discrimination,  unless  the  time 
for  filing  is  extended  by  the  Director, 
Public  Telecommunications  Facilities 
Division. 

(i)  Intimidatory  or  retaliatory  acts  in 
response  to  complaints  or  potential 
complaints  are  prohibited. 

(1)  No  other  party  shall  intimidate, 
threaten,  coerce  or  discriminate 
against,  any  person  for  the  purpose  of 
interfering  with  any  right  or  privilege 
secured  by  this  Subpart,  or  because 
the  person  has  made  a  complaint,  tes¬ 
tified.  assisted  or  participated  in  any 
manner  in  an  investigation,  proceeding 
or  hearing  under  this  Subpart. 

(2)  The  identity  of  complainants 
shall  be  kept  confidential  except  to 
the  extent  necessary  to  carry  out  the 
purposes  of  this  Subpart,  including 
the  conduct  of  an  investigation,  hear¬ 
ing  or  judicial  or  other  proceeding 
thereunder. 

(j) (l)  The  Director,  Public  Telecom¬ 
munications  Facilities  Division  shall 
make  a  prompt  investigation  whenever 
a  compliance  review,  report,  complaint 
or  any  other  information  indicates  a 
possible  failure  to  comply  with  this 
subpart. 

(2)  The  investigation  shall  include, 
where  appropriate,  a  review  of  the  per¬ 
tinent  practices  and  policies  of  the 
grantee  or  other  party  subject  to  this 
Subpart,  the  circumstances  under 
which  the  possible  noncompliance 
with  this  Subpart  occurred,  and  other 
factors  relevant  to  a  determination  as 


to  whether  there  has  been  a  failure  to 
comply  with  this  subpart. 

(3)  If  an  invesigation  pursuant  to 
Subsection  (1)  of  this  section  indicates 
a  failure  to  comply  with  this  Section 
the  Director,  Public  Telecommunica¬ 
tions  Facilities  Division  shall  so 
inform  the  grantee  and  shall  attempt 
to  resolve  the  matter  by  informal 
means.  If  the  investigation  does  not 
indicate  a  failure  to  comply  with  this 
Section,  the  grantee  and  the  complain¬ 
ant,  if  any.  shall  be  so  advised  in  writ¬ 
ing. 

(k)  If  there  is  a  failure  to  comply 
with  this  Section,  and  the  matter 
cannot  be  resolved  by  informal  means, 
the  Administrator  is  authorized  to: 

(l)  Terminate  the  grant;  or 

(2)  Take  such  other  action  as  may  be 
authorized  by  law. 

Subpart  E — Accountability  for  Federal  Fund* 

§  2301.29  Retention  of  records. 

(a)  Each  recipient  of  assistance 
under  this  program  shall  keep  intact 
and  accessible  records  to  enable  the 
Administrator  to  carry  out  the  func¬ 
tions  of  the  Administrator  under  the 
Act.  Such  records  shall  consist  of: 

(1) A  complete  and  itemized  inven¬ 
tory  of  all  public  telecommunications 
facilities  under  the  control  of  the 
grantee,  whether  or  not  financed,  in 
whole  or  in  part,  with  Federal  funds 
(this  requirement  is  not  applicable  to 
planning  grant  applicants); 

(2)  Complete,  current  and  accessible 
financial  records  which  fully  disclose 
the  total  amount  of  the  project;  the 
amount  of  the  grant;  the  disposition  of 
the  grant  proceeds;  and  the  amount, 
nature  and  source  of  non-Federal 
funds  associated  with  the  project; 

(b)  The  grantee  shall  mark  project 
apparatus  in  a  permanent  manner  in 
order  to  assure  easy  and  accurate  iden¬ 
tification  and  reference  to  inventory 
records.  (This  requirement  is  not  ap¬ 
plicable  to  planning  grant  applicants.) 

(c)  The  grantee,  in  advertising  for 
bids  for  the  purchase  of  apparatus, 
shall  state  that  the  Federal  govern¬ 
ment  has  a  continuing  10-year  interest 
in  facilities  purchased  with  Federal 
funds  under  this  program.  (This  re¬ 
quirement  is  not  applicable  to  plan¬ 
ning  grant  applicants.) 

§  2301.30  Final  certification. 

Upon  completion  of  the  project,  the 
grantee  shall; 

(a)  Certify  that  the  acquisition  and 
installation  of  the  project  equipment 
has  been  completed  in  accordance 
with  the  project  as  approved  by  the 
Administrator;  and 

(b)  Certify  that  it  has  any  necessary 
Federal  Communications  Commission 
authorizations  to  operate  following  ac¬ 
quisition  and  installation  of  project 
equipment. 
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§  2301.31  Annual  status  reports. 

(a)  The  grantee  must  file  with  the 
Administrator  during  the  10-year 
period  commencing  with  the  date  of 
completion  of  a  project,  an  annual 
status  report  on  or  before  each  April  1 
following  completion  of  the  project, 
certifying  that: 

(1)  The  grantee  continues  to  be  an 
eligible  agency,  institution,  founda¬ 
tion,  corporation,  association  or  mu¬ 
nicipality  described  in  Section  2301.4; 

(2)  There  has  been  no  change  in 
ownership  or  use  of  the  project  appa¬ 
ratus  during  the  reporting  period,  or 
describing  any  change  during  such 
period; 

(3)  Project  apparatus  owned  by  the 
grantee  as  of  that  date  is  being  used 
only  for  the  delivery  of  public  tele¬ 
communications  services;  and 

(4)  The  requirements  of  §§2301.20. 
.22  and  .23  continue  to  be  met. 

'  §  2301.32  Termination  and  change  in  eligi¬ 
bility  status. 

(a)  The  following  circumstances 
shall  constitute  grounds  for  termina¬ 
tion  of  a  grant  and  for  recovery  from 
the  applicant  or  other  owner  of  the 
facilities  of  the  amount  bearing  the 
same  ratio  to  the  value  of  the  facilities 
as  the  federal  grant  bore  to  the  proj¬ 
ect  if  they  occur  within  10  years  after 
completion  of  the  project: 

(1)  The  applicant,  grantee  or  other 
owner  of  the  facilities  ceases  to  be  an 
agency,  institution,  foundation,  corpo¬ 
ration,  association  or  other  entity  de¬ 
scribed  in  Section  392(a)(1)  of  the  Act; 

(2)  The  facilities,  either  permanent¬ 
ly  or  for  an  indefinite  period  of  time, 
cease  to  be  used  only  for  the  provision 
of  public  telecommunications  services 
(unless  the  Administrator  determines, 
based  on  a  petition  for  such  relief  with 
opportunity  for  filing  oppositions  by 
interested  members  of  the  public,  that 
good  cause  exists  to  release  the  appli¬ 
cant,  grantee  or  other  owner  from  this 
obligation); 

(3)  Pinal  action  by  the  Federal  Com¬ 
munications  Commission  revoking  a 
construction  permit  required  for  a 
project,  denying  an  application  for  ex¬ 
tension  or  a  required  modification  of  a 
construction  permit,  denying  an  appli¬ 
cation  for  construction  permit,  deny¬ 
ing  an  application  for  a  license  to 
cover  construction  permit  or  revoking 
a  license;  or 

(4)  Forfeiture  of  a  construction 
permit  required  for  a  project  for 
which  a  grant  has  been  approved. 

(b)  In  the  event  that  one  or  more  of 
the  circumstances  listed  in  Subsection 
(a)  occur,  then  the  grantee  shall, 
except  as  provided  in  Subsection  (c), 
either  relinquish  title  and  control  of 
the  facilities  purchased  with  Federal 
funds  to  the  Administator  or  shall  pay 
to  the  United  States  the  amount  bear¬ 
ing  the  same  ratio  to  the  then  fair 


market  value  of  such  apparatus,  as  the 
amount  of  the  Federal  participation 
bore  to  the  cost  of  acquisition  or  in¬ 
stallation  of  such  apparatus. 

(c)  Where  a  grantee  proposes  to 
cease  using  any  of  the  eligible  appara¬ 
tus  included  in  the  project  for  public 
telecommunications  services  that 
grantee  may  file  a  petition  with  the 
Administrator  requesting  release  from 
the  obligation  to  make  repayment  to 
the  United  States,  and  setting  forth 
with  particularity  the  grounds  and 
reasons  for  the  request.  These  peti¬ 
tions  will  be  granted  by  the  Adminis¬ 
trator  only  for  good  cause,  and  only  if 
the  proposed  cessation  of  use  for 
public  telecommunications  services 
has  not  already  taken  place,  unless  the 
petitioner  demonstrates  to  the  satis¬ 
faction  of  the  Administrator,  that  the 
cessation  was  due  to  causes  not  under 
the  control  of  the  petitioner.  If  the 
Administrator  denies  the  petition,  the 
grantee  may.  within  30  calendar  days 
from  the  date  of  receipt  of  notice  of 
the  denial,  file  a  petition  for  reconsid¬ 
eration  pursuant  to  §  2301.13. 

(d)  In  any  case  where  the  Adminis¬ 
trator  has  reason  to  believe  that  any 
change  in  eligibility  or  use  of  public 
telecommunications  facilities  (as  de¬ 
scribed  in  Subsection  (a)),  has  already 
taken  place,  the  grantee  will  be  noti¬ 
fied  promptly  of  the  grounds  and  rea¬ 
sons  and  requested  to  relinquish  con¬ 
trol  or  to  make  repayment  to  the 
United  States  pursuant  to  Subsection 

(b).  The  Administrator  will  seek  to 
reach  agreement  as  to  the  amount  and 
method  of  settlement. 

If  agreement  cannot  be  reached,  the 
Administrator  will  cause  an  action  to 
be  brought  in  the  United  States  Dis¬ 
trict  Court  for  the  district  in  which 
the  public  telecommunications  facili¬ 
ties  are  situated  to  determine  the 
amount  of  the  repayment,  and  will 
take  the  necessary  action  to  secure  re¬ 
payment. 

§  2301.33  Petition  for  reconsideration. 

(a)  A  petition  for  reconsideration  as 
provided  in  §§  2301.13  and  2301.32  and 
must  be  filed  with  the  Administrator 
within  30  calendar  days  after  the  date 
of  receipt  of  the  notice  of  the  adverse 
decision;  must  state  specifically  in 
what  respect  the  Administrator’s 
action  is  claimed  to  be  unjust,  unwar¬ 
ranted  or  erroneous;  must  specifically 
indicate  the  relief  sought;  and  must  be 
accompanied  by  a  written  statement 
on  the  question  presented. 

(b)  The  Administrator  shall  delegate 
authority  to  review  the  petition  for  re¬ 
consideration  to  a  five  member  Grant 
Appeals  Board,  comprised  of  the 
Deputy  Administrator,  the  Chief 
Counsel,  the  Deputy  Associate  Admin¬ 
istrator  of  the  Office  of  Policy  Analy¬ 
sis  and  Development,  the  Director  of 
the  Office  of  International  Affairs, 


the  Director  of  the  Offlcv  of  Planning 
and  Policy  Coordination  or  such  other 
high-ranking  NTIA  employees  as  the 
Administrator  may  select;  Provided, 
That  no  member  of  the  Board  shall  be 
employed  in  the  Office  of  Telecommu¬ 
nications  Applications.  The  Board 
shall  sit  in  panels  of  three  members. 

(c)  The  Board  will  notify  each  State 
telecommunications  agency,  if  any,  in 
any  State,  any  part  of  which  lies 
within  the  area  served  by  petitioner’s 
programing,  of  the  petition.  Each  such 
agency  shall  be  given  an  opportunity 
to  submit  written  comments  on  the  pe¬ 
tition. 

(d)  Interested  persons  other  than  a 
State  educational  television,  radio  or 
telecommunications  agency  referred  to 
in  Subsection  (c)  of  this  section  may 
submit  written  comments  on  any  peti¬ 
tion  for  reconsideration  filed  under 
this  Section. 

(e)  The  Board  shall  review  the  peti¬ 
tion  and  any  comments  received  pur¬ 
suant  to  Subsections  (c)  and  (d)  and 
make  a  written  report,  detailing  the 
basis  of  its  decision.  A  copy  of  the 
report  shall  be  mailed  to  the  petition¬ 
er  and  any  agency  or  party  that  filed 
comments.  If  the  Board  grants  the  pe¬ 
tition.  it  shall  concurrently  direct  the 
staff  to  take  appropriate  action  on  the 
application.  The  decision  of  the  Board 
shall  constitute  final  NTIA  action. 

Subpart  F — Control  and  Usa  of  Facilities 

§  2301.34  Equipment. 

(a)  All  equipment  proposed  to  be 
funded  under  this  program  shall  be  of 
professional  quality.  An  applicant  pro¬ 
posing  to  utilize  non -broadcast,  tech¬ 
nology  shall  propose  and  purchase 
equipment  that  is  compatible  with 
broadcast  equipment  wherever  the  two 
types  of  apparatus  interface. 

(b)  Buildings  to  house  eligible  equip¬ 
ment  are  not  themselves  eligible  for 
funding  under  this  program;  Provided, 
That  small  equipment  shelters  which 
are  part  of  satellite  earth  stations, 
translators,  microwave  interconnec¬ 
tion  facilities  and  similar  facilities  are 
eligible  for  funding. 

§  2301.35  Items  and  costs  ineligible  for 
Federal  funding. 

The  following  items  and  costs  are  in¬ 
eligible  for  funding  under  the  Act: 

(a)  Equipment  and  Supplies: 

(1)  Vehicles,  including  those  in 
which  mobile  equipment  is  mounted 
or  carried; 

(2)  Receiving  Equipment  (except  as 
required  for  monitoring  or  transmis¬ 
sion;  vertical  interval  or  subcarrier  re¬ 
ceivers  and  decoders;  or  satellite  re¬ 
ceivers); 

(3)  Equipment  for  motion  picture  or 
still  photography  or  processing: 
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